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PARSONS ON CONTRACTS. "•*:*;> 

The Law of Contracts, by Theophilus Parsons^ LL.D.^ Professor 
of Law in Harvard University^ at Cambridge. Volume 1, pp. 776. 
Boston^ Little^Brown & Cv<., 1853. 

Such is the title of the most comprehensive treatise on the Law of 
Contracts that has yet been printed in the English language. From the 
fiuccessor of Joseph Story, and from an author having access to the best 
English law library ^ the world, and accustomed daily to expound from 
the' Professor's chair the doctrines of which he has treated, we had a 
right to expect a work of the first order. There could be no excuse for 
a crude production. 

We hoped to find in the work some improvement in the manner of 
stating and illustrating the subject. The gre^t fault of Chitty's work is 
that it treats the Law of Contracts very much as if it was a miscellane-- 
ous collection of independent precepts. Our elementary treatises gene- 
rally have not sufficiently recognized the great fundamental fact that 
cases are no more than the practical application of legal principles which 
had a perfect and authoritative existence before the ca^e was decided. 
They have been quite too much confined to digesting and arranging the 
cases, without attempting to state in scientific language the principles 
which the Jud^e sought to apply in making the decision; Now it is obvi- 
ous, that to decide a case correctly, unless bv mere chance^ a Judge must 
have such a clear conception of the principle of law to be applied, that 
he can define it in language, without reference to the facts before him. 
The perfect legal idea must bo comprehended as having an existence 
and authority according to its true expression in language, before it is 
applied to the facts — ^before the judgnfient. 

These principles then, are the first things to be stated by an author— 
the first things to be studied and mastereaby the student. After this, 
the author may cite his cases to illustrate those principles, and the stu- 
dent may examine the cases to see how princii^es are applied ai.d to 
render his scientific conceptions more full and familiar. Such, in 
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oar opinion^ is tbe trae theory of writing and studying law ; and we are 
none the less confident of its correetiie$s, because there are few schools 
competent to impart, and but few V^udehts disposed to attain, a thorough 
and comprehensive knowledge of. the principles of law. Until schools 
for legal instruction are as ivn^er6us and well attended at least as those 
of Divinity and Medicine,^ .60 ' V«ig as young men rush into professional 
practice with the least^ainbtmt of legal knowledge that will obtaip ad- 
mission to the bar; ^^ <9Umber of overruled and qualified cases is not 
likely to be any les$ ;' jior is it likely that there will bo dearth of legal 
doubts, subtleties and abuses. With no Law School in New York and 
that flourishing *Iji8titution in Massachusetts, where so much of the legal 
talent of Neif England partakes of a thorough, liberal and uniform yn- 
8truction',)ie|-'i8 not be surprised that there are twice as many conflicting, 
doubted* ^d reversed cases in the reports of New York alone as in those 
of.nlK^^New England States together. In view of such a fact, it 
si^oold'be no matter of surprise that, with the exception of the commen- 
'ta^j^s of Chancellor Kent, which were originally lectures before a law 
class in Columbia College, Massachusetts alone produces two of the 
higher order of professional treatises to one produced in New York. 
Nor should we think it strange that Massachusetts supplies so many men 
whose minds are enriched with those enlarged and liberal legal attain- 
ments that render them competent for high oflSccs at home and abroad. 
Such striking and mortifying facts are to a large extent the natural re- 
sult of our defective system of legal education, or rather to one utter 
want of all system of legal education in New York. 

But we have been carried very far from the volume before us. After 
what seems to us an adequate examination, we cannot hesitate to pro- 
nounce this work, if completed in the manner of the present volume, to 
be by far the most scientific, complete and satisfactory treatise yet pub- 
lished on the Law of Contracts. 

Though in here and there an instance, the author may have exhibited 
that flowing facility of lan^age of which he is a master, though there 
may not be universal acquiescence as to the advantage of some of his 
divisions of the subject, yet the work appears to be nowhere in substance 
defective ; and as a whole it unites more of the substantial merits of legal 
authorship than can elsewhere be found, unless in a few very celebrated 
ezampks. The style is easy and perspicuous, and the idea intended to 
be conveyed is not left in doubt. The volume everywhere shows the 
author io be familiar with his subject and to have spared no expenditure 
of labor in the examination of his materials. It throughout exhibits 
much more evidence of having been produced under the stimulus of high 
and honorable professional ambition, than from any direct reference to 
pecuniary reward. Hence it is elaborate and complete. The index is ' 
ample, filling seventy-five closely printed pages. There are 6000 cases 
cited, which fill, in double columns, one hundred pages ; and an ample 
table of contents is prefixed. We are assured in the preface, that no 
case has been cited on the authority of an index or digest, or without an 
adual investigation of the case and a subsequent independent verifica- 
tion of the citation. This is certainly writing in good faith and with as 
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much oare as the profession can demand. We hope this work may con- 
tribute something to elevate the standard of legal authorship. 

What particularly commends the work to our favor, is the scientific 
manner of treatment adopted by the author. He says in his preface, 
^^ I have endeavored to state in the text what I think to be the law ; 
and in the notes, I have endeavored to enable the reader to judge for 
himself whether I am right.'' 

This plan seems to have been rigidly carried out. The result is that 
the text contains a clear statement of the general and established prin- 
ciples of law, which the student should first thoroughly master ; while 
the notes, containing ample quotations from the principal cases, enable* 
the practitioner to select sucn peculiar applications of those principles as 
best illustrate the subject of his investigation. It is therefore very 
rare that any discussion of cases is found in the text. The author's 
conception of the principle is stated connectedly and in its entirety. 
This is of great advantage to the student, and will contribute much to 
cause a general acquiescence, where the law is not fully settled, in the 
conclusion of the author. The various conflicting opinions are at the 
same time indicated in the foot notes. 

We have been thus careful in calling attention to this original feature 
of the present volume, because we are confident that many of our 
ablest treatises are faulty in this particular, and that many points 
of law remain unnecessarily in doubt for that reason. 

For illustration : would not many doctrines of law now unsettled, 
have been quite at rest, at the present time, if so authoritive a writer as 
Sir Edward Sugden had stated with clearness and directness what he 
regarded as the law in all cases ; and left to the obscurity of a foot note, 
the various theories which had been stated 1 Had Lord Eldon positively 
decided what he was called upon to decide, (and if he said any more,) 
expressed an opinion instead of recording a doubly and deepening the 
obscure lines of a subtle distinction, he would have been a much more 
useful Chancellor. No man who cannot form a decided opinion on a 
question of law, and who dare not or cannot express that opinion in 
unequivocal language, is fit for an author or judge. Dogn^tism is to be 
avoided; but an author should be first certain his opinion is well 
founded, and should then express it in decided language. 

If there is reason for the practitioner to be cautious let that appear 
in the notes. The worst of all legal writings are those that are but a 
continual balancing of probabilities and weighing of dicta and doubts ; 
such authors involve everything in uncertainty. A succession of Lord 
Eldon's would have sunk English Chancery Law to hopeless depths of 
doubt. The student who reads such writings will conclude that there 
> are no settled rules of law ; and the Judge who consults them will stand 
about an even chance of giving an illegal judgment ; as he will conclude 
that the decided cases leave him at liberty to gratify the prejudices of 
the moment. 

In illustration of what we have already stated, that the present trea- 
tise is much more comprehensive than any hitherto published, we will 
cite the titles of a few chapters devoted to subjects not treated of at all 
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in any similar treatise, or only incidentally treated : Servants ; Mt^r- 
neys; Jfew parties by novation; Indorsement; Slaves; Persons outlateedj 
attainted^ excommunicated; Consideration; .Assent of parties; Hiring 
of real property; Hiring of Persons; Marriage^ ^c. It will be borne 
in mind that each of the above are titles of distinct chapters. The 
chapter on Slaves is one of great and painfnl interest and affords informa- 
tion not readily elsewhere accessible to most lawyers in the free States 
and must be of great value in the slave States. ^ ^ 

The character of the work may be further illustrated by examining 
the subdivisions of one of the above chapters — as the one on considera- 
tion^ a subject not usually very fully or separately treated. 

This chapter fills forty-jivt pages and is divided into sections, entitled 
as follows : — Jfecessily of consideration; Kinds of consideration; Ade- 
quacy of consideration; Prevention of Litigation; Forbearance; As- 
signment of debt; Work and Service; Trust and confidence; Jl promise ^e 
for u promise; Subscription and contribution; Of consideration void ^ 
in part; Illegality of consideration; Impossible consideration; Failure !^^ 
of consideration; Rights of a Stranger to the consideration; The time Uei 
o)r the consideration. ^ « 

A glance at these topics will show how much more ample are the dis- ^^^ 
cussions of this treatise than those of any other on the same subject ; w^ 
and we can safely declare that these topics are closely and learnedly » 
examined. 

The meaning of the phrase nudum pactum and the general doctrine 
of a consideration, as explained in the civil law, are clearly expounded. 

The Law of Agency, Bailments, Partnership, &c., are discussed in 
separate chapters. The present volume contains an announcement that 
its companion will soon appear and will discuss the law of Construction^ 
Usage^ Extrinsic evidence^ Law of Place^ Damages^ Defences^ Limita- 
tionSi FraudSj Usury ^ Insolvency^ the constitutional Provisions relative 
contracts^ ifc^, f^c. 

In taking leave of this volume we deem it but justice to say, that it 
is a monument of rare professional learning and ability, most usefully 
and honorably applied. This treatise cannot fail to become the stand- 
ard work on the subject, nor to satisfy the profession that the successor 
of Judge Story is eminently worthy of the distinguished position he 
holds. And it is another demonstration of the unrivalled utility of the 
Law School at Cambridge. 

The printing and binding are in the best style of the publishers, and 
the volvme appears to be absolutely free from typographical errors, if 
that be possible. £. 
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H. 0. tfinnit (Sourt 

(Souihem District of Jfew York.) 

IN ADMIRALTY. 

Before the Honorable SAMUEL NEI^ON, Associate Justice of the Suprenne Court of 

the United States. 

on appeal. 

The Princeton Steam Tug. 

sinking a barge towed alongside of the steam tug. 

Where a contract is made to tow at the risk of the master and owners ot the yessel towed, 
the tuff is responsible for the exercise only of ordinary skill and diligence, that is she is 
liable for any negligence. 

The burthen of estabOshtng the want of ordinary skill and diligence under sudi a contract 
lies upon the party setting up the negligence. 

An express and positiye stipulation for negligence must be presented by the contract, before 
the question can be entertained by the court, and wheti so presented, whether it can be 
sustained upon any sound principle of law, yet remains to be determined. 

Where the preponderance of eyideaoe was adverse to the fact ef any negligence, the decree 
appealed from in iayor of the tug was affirmed. 

The facts appear sufficiently Iq the opinion of the Court. 

D. McMahon and TF. Q. Morton^ for the barge and cargo. 

Cambridge Livingston^ for the Princeton. 

Nelson, J. — This libel was filed in the Court below against the 
steamboat Princeton by the owner, to recover the value of a cargo 
of coal on board a scow, which was talcen in tow by her fvom the 
Raritan river, New Jersey, to the port of New York, and which was lost 
as the tug entered the tide in the East river. The following is the con- 
tract between the parties : 

DXCEMBKB 14, 1847. 

To the Oaptain of the Steam Towboat of the Delaware and Raritan Canal and Camden 

and Amboy ItaiLroad Transportation Company : 

Take in tow canal boat No. 650, Carroll, master, and tow the same from Philadelphia to 
New Tork and back again, at the risk of the master and owners, they paying Uie steam 
towing. I agree to have the within named boat towed according to the terms speciied. 

PATRICK CARROLL, Master. 

The Princeton arrived at Pier No. 2 North river, where she left some 
of the boats in her tow, and started from thence with a barge lashed on 
her larboard side, and the scow of coal in question lashed outside the 
barge, to convey them to Rutger's slip in the East river; and, as wo 
have said, as the tow entered the tide, which was then strong ebb, the 
scow was submerged and went to the bottom. There were three hands 
on board the scow at the time of the accident, and they concur in at- 
tributing the loss of the scow and cargo to the speed of the Princeton, 
at the time the scow struck the tide between Whitehall and Gk>vernor'a 
Island ; and also that they called repeatedly to the captain and hands on 
the tug, warning them of the danger, without receiving any answer or 
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slackening their speed ; there were four persons on board the tug at the 
time, and two on board of the barge in tow, all of whom concur in stat- 
ing that the Princeton was slowed before entering the tide, and had 
nearly lost her headway, and attribate the accident to the circnmstances 
that the scow was heavily laden, and had been in a very leaky condition 
from the time she was taken in tow on the Raritan riyer. There was a 
captain of a tow boat lying at Pier No. 8 East river, who saw the Prince- 
ton coming round into the tide, and thinks she was moving at the rate of 
fotir knots an hour, but did not notice her slackening as she entered it till 
the scow went down. The preponderance of the evidence, I think, is in 
favor of the statement of the hands of the Princeton. The master of 
the barge who had no interest in the controversy, and was in a situation 
that afforded every opportunity to observe her speed, confirms in every 
material particular the hands on board the Princeton, as does also the 
steward. Under the contract to tow the scow already given, the steam- 
boat was responsible only for the exercise of ordinary skill and diligence 
in her navigation — such care and dilgenee as a prudent man would 
exercise under like circumstances when engaged in his own affairs — ^in 
other words, she is liable for negligence, by which I mean the absence of 
ordinary and reasonable care and attention in the navigation. It is said 
that under this contract she can be made liable only in case of gross 
negligence ; but it is somewhat difficult to understand exactly what is 
meant by this expression in the law, unless as said by an eminent Eng- 
lish judge in a late case, it means little, if anything, more than negli- 
gence with an epithet. The absence of ordinary care and attention may 
be, under certain circumstances, gross negligence. But I do not enter 
into the supposed distinction between the different degrees of negligence, 
if there be any, in determining the right of these parties as their con- 
tract, in my judgment, does not contain a stipulation for negligence at 
all. Whether any such contract can be entered into and so upheld, upon 
any sound principles of law, will be determined when this question arises^ 
It is not in this case. Some express and positive stipulation to that 
effect will be required before it can be presented for consideration. 
Agreeing to be towed ^^ at the risk of the master and owners " does not 
exempt the tug from proper and reasonable care and skill in their navi- 
gation. Some evidence has been given that the Princeton was in fault 
in not entering the tide head on, instead of somewhat obliquely, as she 
rounded into it. The person in charge, as master, states that he did not 
enter it straight head on, but a little on his larboaid bow ; this, he thinks, 
is the safest course, having tried at different times various ways. There 
are different opinions upon the subject. The captain who was looking oa 
at Pier No. 8, finds no fault in this respect ; and all the evidence im- 
peaching the course of the tug is slight and unsatisfactory. We have 
already stated that the owners of the Princeton, were responsible, under 
their contract, only for ordinary skill and diligence in the navigation of 
the tow ; the burthen of establishing the want of this at the time of the 
disaster rested upon the libellant ; and as I am of opinion, the prepon* 
derance of the evidence is the other way, it follows that the decree of 
the court below should be affrmed. 
[The decision below was dismissing the libel with costs.] 
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ir. Y. Superior Oonrt.— T. Paton, D. Stewart and W. PatoD agU John J. V. Westerrelt 

N 9. Soptrlor (foitrt. 

{October General Term^ 1858.) 

Before DUER, BOSWORTH, and EMMET, Jostioes/ 

Thomas Paton, David Stewart and William Paton, Appellants, 
against John J. V, Wkstertelt, Respondent 

ne mere fact that a judgment ooDfeesed, is oonfeMed to teoiire as well a debt ewing to a 
creditor other than the plaintiff as one owing the latter, does not render it fraudulent 
and Yoid as against creditors^ 

A Sheriff balding several exeinitions against the same debtor, received at different times, 
cannot be required to treat those first reoeived as dormant^ merely because the plidntilb 
therein gave to the iheriffm, written consent that he might adjourn a sale under them, 
for forty-seven days after their return day, there being no a^eement giving to the debtor 
a delay, or the use or benefit of the property in the meantmie. 

A plaintifi^ in a junior execution, cannot sustain an action for falsely returning it, nmUa 
(ofM, by merely proving that a judgment on which an older execution issued was con- 
fessed with intent to defraud creditors, that the sheriff was so notified, and was also noti- 
fied that the proceeds of the property would be claimed on the junior execution. 

The sheriff is not bound to try the question of fraud, nor to decide at his peril which of th# 
two creditors should have the preference, so long as he acts indifferenUy between, th* 
parties, and does not lend himself to either. If a sheriff has notice of iaoontroitertiUe 
facts, which would render it fraudulent, he is bound to treat it as fraudulent 

The sheriff cannot defend an action for falsely returning nvlla houM, by proof of a prior exe- 
cution falsely returned, wMa bona. He can justify, under a prior execution, only by 
showing it executed, and the proceeds applied upon it, or by showing it unretumed^ and 
the existing power as well as a subsisting duty to apply the proceeds upon it. 

The sberiff is sought to be charged in this aetion for falsely returning 
three several executions. 1. One a judgment in the Supreme Court re- 
covered by John H. Magher against Lovell P^y, issued October 18^A, 
1847, returnable in 60 days, directing the coHeotion of $1081 .7^, and 
returned, nulla bonoj in August, 1848. On the 8th of June, 1850, the 
Administrator of Magher assigned to the plaintiff the judgment, all 
moneys due thereon, and all right of action existing against the sheriff by 
reason of the alleged false return. 2. &ne oa. adjudgment in this Court 
recovered by the plaintiffs against Lovell Purdy ana John C. Holland, 
issued the 18th of November, 1847,. returnable in 60 days, directing the 
collection of $671.29, and returned, nulla bona, in June, 1848. 8. One 
on a judgment in this Court recovjered by the plaintiffs against Purdy 
k Holland, issued on the 27th of December, 1847, returnable in 60. 
days, directing the collection of $422.68, and returned, nulla, iona, iu;. 
June, 1848. 

On the 20th of August, 1847, the sheriff received an execution,, 
issued on a judgment recovecect in the Supreme Court by Charles Vyse 
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against Purdy, retarnable in 60 days, and directing the collection of 
$1823.20. 

On the 18th of October, 1847, he also received an execution issued on 
a judgment recovered in the Supreme Court by Henry K. Toler against 
Purdy, directing the collection of ft3032TVT- '^^^^ ^&s received by him 
prior to the receipt of either of the three first named. The property 
sold by the sheriff produced sufficient to satisfy in full the judgment in 
favor of Vyse, pay the sheriff's fees and charges in full and leave a sur- 
plus of $52124, applicable to some one of the other executions. It is in- 
sisted that charges of the sheriff, amounting to $439 tV?) ^^^ the amount 
of which he retained out of the proceeds of the sale, are, on their face, 
illegal, and that such moneys are applicable to^ and should be paid on 
one of the other executions. 

The execution in favor of Vyse was paid in full by the sheriff out of 
the proceeds of the property sold ! 

The execution in favor of Toler was returned, nulla bonoy October 2d, 
1848. 

The complaint charges that the defendant falsely returned three exe- 
cutions against Lovell Purdy " no goods.'' Two of the executions were 
upon judgments in favor of the plaintiffs against Purdy, and the other 
was in favor of John H. Magher, and was assigned to the plaintiffs. 

It also avers that the sheriff charged illegal fees. 

The answer denies the neglect of duty or false return, or that illegal 
fees were charged, and states that before he received the three executions 
mentioned in the complaint, he had two other executions against the 
same defendant Purdy. One in favor of Vyse, and the other in favor of 
Henry K. Toler, and that all of Purdy's property was consumed on 
Vyse's and Toler's executions. 

The plaintiff replies that Toler's judgment was fraudulent, and that 
after the payment of Vyse's execution, there was more property left in 
Purdy's possession than was required to satisfy Magher's and plaintiff's 
execution. 

The other facts essential to an understanding of the points decided, 
are sufficiently stated in the opinion of the Court. 

Chas. £F. Smithy for plaintiff and appellant. 
^. J. Vanderpoely for defendant and respondent. 

By the Court. — Bosworth, J. — When the three executions first nam- 
ed in the complaint were returned, the execution in favor of Toler was in 
the sheriff's hands unreturned. It was regular on its face, and assuming 
it to be valid, it was the duty of the sheriff to apply upon it any surplus 
remaining, after satisfying the execution in favor of Vyse. Assuming 
the ToUr execution to be valid, and that it had not lost the priority 
which its prior delivery acquired, the returns made to each of the three 
executions, by virtue of which the plaintiff claims, was a true return. 
Purdy had no property out of whidi any part of either of those three 
^executions could be collected* 
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The mere fact that the judgment in favor of Toler was confessed to 
secure as well a debt owing to Olsin as one owing to Toler, did not ren- 
der it void. Truscoti v. King^ 6 Barb., S, C. R., 846 ; Bank of Uiica^ 
V. French^ 3 Barb. Chan. R., 293 ; Livingston v. Tracyy 6 J. R., 165. 
Nor is there any such evidence of an effort to collect more upon it than 
was due to the two as would justifv the sheriff- in acting upon the pre- 
sumption that it was confessed with an intent to defraud creditors, or 
would authorize a jury to find, or the Court to declare that it was con- 
fessed with such an intent. 

Is there any such evidence of interference by the plaintiff in the Toler 
execution, or by his attorney to delay a sale, or to give indulgence to 
the judgment debtor, as in Judgment of law will deprive it of its 
priorityl 

Prior to December 27, 1847, there is no evidence of any thbg mor« 
than mere acquiescence on the part of Toler in the delay to sell up to that 
time. His execution was returnable on the 17th of December, 1847. 
The sheriff could not have been coerced to sell sooner than on that day. 
If he had sold and returned the execution on that day, he would have 
completed its execution within the time allowed by law. On the 27th of 
December, after the lapse of ten days from the return day, the attorney 
of the plaintiff in the Toler judgment, and also the attorney in the 
Magber judgment, and the attorneys of the plaintiffs in two other judg- 
ments, consented that the sale under their executions might be adjourned 
thirtv days without prejudice to any party. This consent was sent to 
the deputy sheriff, and not to the judgment debtor. Why it was obtain- 
ed or given is not shown. The Court has no fact before it, but the fact 
that such a consent was given. The paper does not, in terms or by im- 
plication, authorize the sheriff to leave the property with the judgment 
debtor, or absolve him from liability for its safe Keeping. It would, per- 
haps, be an answer to an action by either of them against the sheriff for 
not returning his execution within those thirty days. It merely permits 
him, in his discretion, to adjourn the sale thirty days, which implies that 
he had already given notice of a sale to be had under these executions. 
There was no agreement for delay between either of those plaintiffs and 
the judgment debtor. The consent, standing alone, would seem to 
amount to no more than a declaration on the part of those giving it, that 
they would acquiesce in a further indulgence for the period of thirty days, 
but it is not an agreement with the debtor that he shall have such indul- 
gence, or the use of the property for that period. Certainly it does not 
instruct the sheriff to delay the sale. 

In RusseU v. Gibbs^ 5 Cowen, 395, the Court remarked : -^ But to say 
that an implied indulgence of six months, when no other creditor was 
pressing, is such a culpable negligence as to become per se evidence of 
a fraudulent intent to cover the defendant's propertv, and to delay and 
hinder his other creditors from collecting their just aebts, would be judg- 
ing very harshly of the motives of our fellow-citizens, and inculcating a 
degree of rigor, which may become highly oppressive to unfortunate 
debtors." 

In Benjamin v. Smithy 4 Wend., 332 Rathbun & Hunt, in March| 
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1827) directed the sheriff not to sell on an execution in their favor, which 
he had levied on the property of the debtor, until the first of July. Af- 
ter the first of July, their conversations with the deputy, induced him 
to believe, and act on the belief, that he was to have further orders be* 
fore acting, and the Court thought such an inference might be drawn by 
the jury, and if drawn, the execution would be dormant as against one 
levied on the 28rd of October, 1847. The Court said, that the proper 
instruction to be given to the jury on a rental was, that they should 
^^ find the first execution dormant or fraudulent as to the execution of 
the plaintiff, if the delay on it, down to the time of the sale, was occo- 
turned by the interference of the plaintiff's therein." 

In Benjamin v. Smithy the Court refers to Ruxsell v. Gfti&«, as con- 
taining an accurate statement of the principles applicable to this point. 
Benjamin v. Smithy again came before the Court, after it had been tried 
a second time. On the second trial the jury were instructed in confor- 
mity with the rule laid down in 4th Wend., 336, and found a verdict for 
the defendant. The Court said the verdict could not be interfered with, 
en the ground that, that fact was found ^* against the weight of evidence. 
There was sufficient doubt in the case to preclude the interference of 
the Court with the finding of the jury."— 12 Wend., 406. 

Where the lapse of time has not I>een so great, as of itself to justify 
an inference, that the prior execution was used as a mere cover to pro- 
tect the debtors' property, something more than mere acquiescence in the 
property being left with the debtor, or an express permission to so leave 
it, or an acquiescence in a delay to sell, whether that acquiescence be im- 
plied or expressed, is necessary to raise an inference that the prior exe- 
cution is fraudulent. 

Where there has been no agreement with the debtor for further time, 
nor an^ instructions to the sheriff to delay a sale, nor interference to pre- 
vent him from discharging his duty, a delay, on his part, to sell for 
forty-seven days, after the return day of the execution, acquiesced in by 
the plaintiff, will not, of itself, authorize the jur^ to find, or the Court 
to declare the prior execution dormant, or what is treated as the same 
thing, frauduent. 

Reu) V. Barbery 3 Cowen, 280 : This is the extent of the proof given 
or offered on this point. 

If the Toler execution had become dormant, the Magher execution on 
which the plaintiffs claim, had also become dormant, as the attorney in 
that consented to the adiournment. Hence the plaintiffs, in order to es- 
tablish a right to have the execution issued on the judgments recovered 
in their favoY declared to be entitled to a priority, must concede that the 
Magher execution, by virtue of which they also claim to recover, be- 
came dormant or fraudulent as to their other two executions, bj reason 
of the consent to the adjournment of the sale. 

We do not think that the proof eiven shows prima facie^ that either 
execution had become dormant or mudulent as to either of the junior 
executions. 

The important question presented by the records is, was it competent 
for the plaintiff to show in this action that the Toler judgment was con- 



THB NKW YORK LBOAL OBSBEVKR. 11 



K. T. Superior Court— T. Pcton, D. Stcfwari and W. FnUm offt, John J. V. WesterreH 



fessed ivith intent to hinder, delay, and defraud the creditors of Pardy 1 

It^ie a general rale, that a sheriff who receives a process issuing out 
wt a* Court of General Jurisdiction and regular on its face, is bound to 
execute it. Though it maj be voidable, it is not so at his election, but 
only at the election of the party affected by it. If not void, but irre* 
gular only, it is a protection to him, and he must obey its mandate. 

Parmek v. Iliicheock, 12 Wend. 96. 

Saracod v. Baughion^ 5 Wend. 170. 

Process regular on its face, though in fact void for the reason that the 
pre-requisites to conferring jurisdiction were not complied with, will 
protect the o£Scer acting under it from an action by the party against 
whom it is issued. Yet the party at whose instance it was issued cannot 
justify under it, nor maintain an action against the officer for refusing to 
execute it. When sued by the plaintiff he may show in his defence 
that the process was void, for want of jurisdiction of the Gourt issuing it. 

Horton v. Hendershoij 1 Hill, 118. 

Earl V. Campy 16, Wend. 562. 

The Revised Statutes declare that everjr ^^ suit commenced, decree or 
judgment suffered," with the intent to hinder, delay, or defraud credit 
tors," as against the persons so hindered, delayed, or defrauded, shall 
be void. 2 R. S. 137, § 1. 

The plaintiffs' counsel offered to show that the Toler judgment was 
confessed with intent to hinder, delay, and defraud the creditors of 
Purdy, and that the same and the execution, were and are fraudulent 
and void against the plaintiffs. 

The reply alleged that the sheriff had notice of this fact before lie 
sold on the exeonlion. 

The objection taken to the evidence offered was not, that the plaintiflEs' 
oflfor was not broad enough — ^not that he did not also offer to show 
notice to the sheriff, but it was that the b<majide$ of the prior execution 
eould not be enquired into in this action, and on such objection the 
evidence was excluded. 

At a later stage of the trial the plaintiff offered to prove facts tending 
to impeach the hana fides of the Toler judgment, and that the def^idant 
before the sale, was notified b^ the attorney in the Magher judgment, 
that Maeher claimed in opposition, and in preference to the claim of 
Toler. The Court excluded the evidence. 

The case shows, as I think, that the evidence was excluded expressly 
on the ground, that the sheriff could not be charged by proof m this 
iMstion — that the Toler judgment was fraudulent and void as against 
ereditors, although the defendant was so notified before he sold on the 
execution. 

The plaintiff insists that it was competent to prove those facts, and 
tiiat proof of them would establish the falsity of the returns to the 
executions in question. 

It is to be observed that the proof offered does not relate to the juris- 
dictional capacity of the Court to render the judgment and award the 
execution ; but it is offered on the assumption, that conceding such 
jurisdiction, the judgment may, in this action, be shown to be voidi as to 
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creditors of the debtor, thoogh conclosiye as between the parties to the 
record, and if so shown the sheriff will be liable. 

On the assumption here made of the groand on which the evidence 
offered was excluaed, this case presents the question — whether a junior 
execution creditor, in an action against the sheriff for falsely returning it 
ntUla bonuy can maintain his action by proof that a prior execution was 
issued on a judgment confessed with intent to defraud creditors, and of a 
notice to the sheriff of that fact, while- both executions were in 
his bands, and of a claim made on that ground to haye the proceeds of 
the property levied on applied on his execution. 

Several cases have been cited by the plaintiffs' counsel, which are 
elaimed to have settled that question in the a£Srmative. 

In Warmoll v. Youngs 5 Bam. & Cress. 660, the sheriff was notified 
on the 29th of December, 1824, the ninth day after receiving the junior 
execution to retain the proceeds of the property levied upon in hit 
hands, as proceedings would be taken to set aside the prior judgment 
and execution. A few days thereafter the sheriff was ruled to return 
the prior execution. He gave no information to the plaintiff that 
he had been so ruled but paid over the proceeds to the plaintiff in thd 
prior execution on the 31st of January, 1825. 

The .prior execution and the judgment on which it was issued were 
proved to be fraudulent, and the plaintiff in the previous execution was 
permitted to recover. 

JlbboUy Ch. /., said ; ^^ it appears to me that it was the duty of the 
sheriff, when served with the rule to return Knight's writ, to inform the 
present plaintiflb of it, that they might consider whether they could take 
steps promptly to set aside the judgment. If he had 'informed them of 
it, ana they had taken no steps, there would have been strong ground to 
maintain that the sheriff was justified in obeying the process that came 
to his hand. Not having so informed the plaintiffs, I think the sheriff 
appears to have lent himself to Knight, and therefore he must stand or 
fall by the right that Knight had, and Knight had no right for his jndg* 
ment was evidently fraudulent." 

Baileyj /., seems to have concurred in deciding the case on this prin* 
ciple. He expressly says, ^^ that the sheriff was not bound to try the 

aucstion of fraud, or to decide which of the two creditors should have 
lie preference, but he ought to have stood indifferent between the par- 
ties, and not to have lent nimself to either. 

Holroyd^ /., said, ^' I have entertained some doubt, in the course of 
the argument, whether the present plaintiffs ought not, in pursuance of 
tiie notice they gave to the sheriff, to have applied to the Court, within 
the first six days of the Term to set aside Knight's execution, and to 
have the money paid over to them. But I incline to think that it was 
the duty of the sheriff to have informed the plaintiffs before he paid the 
money that he had been served with the rule to return the writ." 

If Warmoll v. Young, states the rules applicable to such a case cor» 
rectly, then it must be considered as a principle of law, that a sheriff is 
not bound to decide on the bona fides of judgments on which the execa- 
tiona in his hands have been issued, nor to wait an indefinite time for • 
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jmior execution plaintiff, to institate proceedings to avoid a prior eze- 
cation, on the ground that though valid as against the parties to it, it is 
roid as against himself. 

It is distinctly declared, that the sheriff is not bound to take the risks 
of any such controversy. He is bound to do no act to defeat an avowed 
purpose of a junior execution creditor to institute proceedings to set 
aside the older writ. If he is distinctly notified that such proceedings 
will be taken, and is requested to retain the money levied until such 
proceedings can be had, and then pays over the money before the claim- 
ant is chargeable with laches in not applying, or under such circum- 
stances as will implicate him, as acting in concert with the plaintiff in 
(he older execution, he pays it over at the risk of being hela liable, if 
the prior execution and judgment shall be proved to be fraudulent. 

Tne notice to the sheriff which was offered to be proved, was given 
before the sale of the property, which took place on the Slst of January, 
1848. None of the executions belonging to the plaintiffs were returned 
until the subsequent June ; over four months elapsed between the time 
the notice was given to the sheriff and the time be returned the execu- 
tions. 

He was not bound to wait longer than this ; and he was not bound to 
take upon himself the risk of deciding, whether the claim made was or 
was not well founded. 

It is the duty of a junior execution plaintiff, who claims that a prior 
execution is fraudulent as against him, as a creditor of the execution 
debtor, to move without any unreasonable delay, and procure a stay 
upon the sheriff 's returning the prior one, until the motion can be heard 
and decided. Nothing of the kind appears to have been done or at- 
tempted by these plaintiffs. In making this observation, I lay out of 
view the evidence offered by the defendant and rejected by the Court, 
^at tiiese plaintiffs in May, 1848, moved the Supreme Court to set aside 
Toler and Magher's executions as being fraudulent and void, and that 
the sheriff after satisfying Vyse's execution pay the surplus to these plain- 
tiffs, and that such motion was argued and denied. 

I can conjecture no reason why this evidence was rejected, except 
that it was the opinion of the presiding judge, that an action against the 
sheriff for falsely returning nulla bona to a junior execution would not 
be sustained merely by proof, that a prior judgment and execution were 
fraudulent as to creditors, and that the sheriff had been notified that the 
proceeds of the sale would be claimed by the plaintiff in the junior 
execution on that ground, and that therefore the evidence offered and 
rejected was immaterial. 

Imray v. Magnay, 11 Meeson & Welsly, 273, seems to decide, that 
it was competent for the plaintiffs in this action to prove the execution 
^ fraudulent, when coupled with proof of notice to the sheriff that the 
proceeds of the sale would be claimed on that ground. 

But in Remmett v. Lawrence^ 1 Law and Equ. R., 260, (decided in 
1850,) Imray i;. Ma^ay, was doubted by the Queen's Bench, and the 
decision made on it, is in our judgment justly characterised as one '^ pla- 
obg a sheriff in a most perilous position, whatever course he pursues." 
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In Lovtcky. CrowdtTy 8 Barn. & Cress., 132| the sheriff was held Hable* 
The Court said, that when he found the defendant in possession of pro* 
perty, prima facitj it was his duty to levy on it. When he was informed 
that the oflScer of the former sheriff claimed it under a levy, it was the 
defendant's duty to ask to see the warrant or execution. If he had dene 
that, he would have known from its date, that there had been such gross 
delay as rendered it fraudulent and void. The most this case decides is, 
that when the sheriff knows of incontrovertible facts, or by discharging his 
duty would ascertain the existence of such facts, which would render a 
prior execution fraudulent, it is bis duty to treat it as such, and if he does 
not so treat it, he his liable to the plaintiff in the junior execution. 

Fairfield v. Baltoin^ 12 Pick., 388, is distinguishable from the case 
before us. In the former, the plaintiff in the prior attachment added, 
under leave of the Court, new counts in addition to the two set out 
in his attachment. The Court held, that this, as matter of law, va- 
cated the attachment as against a subsequent attaching creditor. On 
the day execution was issued on the judgment recovered in that action, 
Fairfield notified the sheriff that the attachment, if ever valid for any 
purpose, had been discharged by ^^ such proceedings as had since been 
had in that suit," and that as the next attaching creditor, he should 
claim to hold the goods attached to satisfy any judgment that might be 
recovered in his action. Fairfield prosecuted his suit diligently to judg- 
ment and execution, and required the sheriff to levy the execution on the 
property attached. Baldwin, however, returned that the property had 
been applied in part satisfaction of the execution in the first attachment 
suit, and returned Fairfield's execution in no part satisfied. 

If the amendments, adding causes of action to those stated in the 
attachment itself, bad the effect, as matter of law, to vacate the first 
attachment as against one levied subsequently but before the amend- 
ments, then the sheriff who executed both writs, when notified that such 
proceedings had been bad in the first suit as to produce this result, was 
notified of a fact, or had such notice that on enquiry he might easily 
have ascertained the existence of a fact in itself uncontrovertible, which 
made it his duty to apply the proceeds of the attached property on the 
plaintiffs execution : this would decide the whole case, on the principle 
on which Lovtc/c v. Crowder was decided. 

The plaintiff was also permitted to prove that the prior judgment was 
fraudulent, on the ground that part of the sum recovered was not justly 
due. This was allowed, notwithstanding that suit was defended by the 
present plaintiff, under a statutory provision, allowing a subsequent at- 
taching Creditor to defend. The Court, in its opinion on this branch of 
the case, lay stress upon the fact that the sheriff sold the goods under 
the first attachment, before a judgment was recovered, notwithstanding 
Baldwin had notified him he should resist the claim in that case as frau- 
dulent, and also objected to any rule being made until judgment should 
be rendered in due course of law. This part of the opinion proceeds on 
the ground that the acts of the sheriff indicated that he had attempted 
to aid the views of the creditor first attaching, and the Court said ** he 
must stand or fall according to the rights of the party to whom he has 
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lent his aid." The ground on which the decision 'relating to this branch 
of the case was placed, is the same that governed the Court in the deci- 
sion of Warmoll y. Young. It is not an authority for the proposition 
that a sheriiT holding two executions, who is notified by the owner of the 
junior one, that he shall insist that the junior one is issued on a judg- 
ment fraudulent as against creditors, is bound to incur the risks of a li- 
tigation of that point, or to hold the proceeds of the property levied on 
an indefinite period of time, at the peril of beins charged by the junior 
execution creditor with the consequences of a false return, if he applies 
the money to satisfy the one first levied, and returns the other nulla bona. 
No such general proposition is affirmed by the Court, on the contrary ita 
decision is placed on different grounds. 

Saunders v. Sheriff' of Middlesex^ 3 Barn, and Aid. 95, was decided 
on the ground that it was the sheriflPs own fault, that the moneys rea- 
lised by a sale of property of the judgment debtor, had been ordered to 
be paid to the debtor by a rule of court ; that the court would not have 
made such a rule if the fact had been made known to it ; that the sheriff 
held an execution in favor of the plaintiff, and would have modified the 
rule on a motion based on affidavit of such a fact. 

We are agreed in the opinion that the plaintiffs cannot maintain this 
action, by giving the proof offered and rejected, relative to the Toler 
judgment having been confessed with an intent to defraud creditors. 

A more serious difficulty is presented by other undisputed facts ap- 
pearing in the case. The sheriff has in his hand $52 24, part of the 
proceeds of the property levied on while tho executions belonging to the 
plaintiffs were in his hands, to which moneys he makes no personal 
claim, but which, as his reply states, are to be applied on the Toler 
execution. Besides the amount necessary to pay for the services for 
which compensation is specifically prescribed by the statute, he has in 
his hands the further sum of $489 76, which he claims the right to re- 
tain to his own use to satify certain charges wliich are enumerated in the 
complaint. 

It is not necessary to discuss the question whether he has a right to 
retain all or any part of the 0439 ,Va* 

If not entitled to retain the whole of it, his position as to the part he 
is not entitled to retain, is the same as to the $52 24. 

He is sued for falsely returning nulla bona to the plaintiffs' execu- 
tions. The plaintiffs make a prima fade case, by showing that he holds 
moneys which are the proceeds of defendant's property, sold while these 
executions were in his hands. The sheriff meets this claim by showing 
that he received an execution in favor of Toler, against the same debtor, 
prior to his receipt of those belonging to the plaintiff. If that execution 
was still in his hands, it would be a prima facie defence to this action. 
But he had returned that nulla bona before this action was brought. 
The defence is simply this : he is not liable to the plaintiff, because he 
has falsely returned nulla bona to a prior execution, when hie duty re- 
quired him as between the execution creditors, to have applied the sur' 
plus on the Toler execution, and to have returned it satisfied pro ianto. 
Can a sheriff protect himself against such an action, under a prior 
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execution so returned 1 Is he at liberty to say this return is true, be- 
cause another return is false, or to protect himself from the consequences 
of a return apparently false, by snowing another return to be actu- 
ally sol 

In Towne v. Crowder, 2 Car. and P. 856, Best^ Ch. J.y held that he 
could not. 

There may be many reasons to justify such a return, notwithstanding 
the priority of the Toler execution. If the Toler judgment was fraudu- 
lent as against the plaintiffs, the sheriff, if he saw fit to do so, was at 
liberty to return it nulla bonoj and if sued for a false return, could pro- 
tect himself bjr proof of the plaintiff's judgments and executions, and that 
the judgment in favor of Toler was confessed with intent to hinder, delay 
and defraud the creditors of Purdy. 

Shatiock V. Garden et aLy 11 L. & Eq. R., 670 ; Pierce v. Jaclcson^ 
6 Mass., 242 ; Lovick v. Crowder^ supra. 

If the sheriff was notified that the Toler judgment was fraudulent and 
Yoid as against the plainti£&, and that they should, on that ground, insist 
on having the proceeds of the sale applied on their executions, the sher- 
iff, if cognizant of facts which would incontrovertibly establish the fraud, 
not only had the right, but it was his duty to return the Toler execution 
unsatisfied* Whatever may be the reason which induced him to so re- 
turn it, we are satisfied that ne cannot defend this action by showing that 
return to be false. 

To justify under a levy by a prior execution, he must either have exe- 
cuted such execution bjr an application upon it of the proceeds of the 
property sold, or have it in his hands unreturned. If he has neither exe- 
cuted it, and applied the proceeds of the property upon it, nor has it in 
his hands, so that he is bound and has authority to execute it, and make 
such application ; but, on the contrary, has returned it nulla bona, he is 
not at liberty to say in such an action, that the return is false, that it was 
his duty to have applied the money on it against his return, that it was 
not his duty, and that, therefore, the present plaintiffs are not entitled to 
recover. On this ground, a new trial must be ordered, with costs to 
abide the event. 
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Special Term, 1853. 

Before Mr. JUSTICE DUER. 

The Attorney-General of the State of New York, Thomas E. 
Davis and Courtlandt Palmer, against the Mayor, Alder- 
men AND Commonalty of the City of New York and Jacob 
Sharp and others, (The Broadway Railroad Grantees.) 

A Judge who has tried a cause without a jury, is not bound to state in his decision all the 
facts of the case, as is necessary in a special verdict. 

He fulfils his duty by dctermiDing all the issues which, in his judgment, are material — 

Jleldj that the only material issues in the case under consideration, were, 1st. Whether the 
intended railroad in Broadway will be a public nuisance ; and 2d. Whether the grant of 
the privilege of constructing this railroad was a fraudulent breach of trust — 

ffeldf that as the Plaintiffs had failed to prove to the satisfaction of the Court the affirma- 
tive of these issues, they must be determined in favor of the Defendants. 

An ordinance of the Common Council, securing to certain persons the privilege of laying 
down a railroad, and of transporting passengers thereon, in a public street, is not a law, 
but a grant, which, when accepted, becomes a contract. 

A municipal corporation cannot make a contract abridging its legislative or discretionary 
powers as defined by its charter. 

Tlie contract when such would be its effect, if construed according to its terms, is not valid, 
until revoked or repealed ; but from the original defect of power, and as a violation of 
the Charter, is void in its origin. 

A municipal corporation has no power to create a monopoly ; and every grant of an exclu- 
sive privilege, from the use Qf which a profit is to be derived, creates a monopoly. 

A municipal corporation can neither create corporate powers in a joint stock association, nor 
exempt it from the ordinary rules by which partnerships are governed. 

The Common Council, under the amended Charter, cannot make an absolute contract for 
work to be done ; but can only authorize such a contract to be made by the head of the 
proper department. 

The Mayor of the city has an absolute discretion in the choice of the persons to whom 
licenses may be granted, as owners of carriages for hire : and this discretion cannot be 
taken from him by any act of the Common Council. 

Jleld, that the ordinance of the Common Council, which granted to Jacob Sharp and others 
the exclusive privilege of laying down and establishing a railroad in Broadway, violated, 
on its face, all the principles above stated, and was, therefore, nail and vOid.. 

Judgment, without costs, in favor of Plaintiffs and a perpetual injunction. 

This suit was originally commenced by Davis and Palmer as plaintiffs, 
against tlie Mayor, &c., of New York, upon a complaint, setting forth 
that the plaintiffs were citizens and tax- payers, and owners on Broad- 
way. The complainant alleged, that the Common Council had passed 
and adopted a certain Resolution, in the vords following : 

Resolved, That Jacob Sharp, Freeman Campbell, William B. Rey 
nolds, James Gaunt, I. Newton Squire, Wm. A. Mead, David Woods, 
John L. O'Sullivan, Wm. M. Pullis, Jonathan Roe, John W. Hawkes, 
James W. Faulkner, Henry Du Bois, John J. Hollister, Preston Shel- 
don, John Anderson, John R. Flanagan, Sargent V. Bagley, Peter B. 
Sweeny, Charles B. White, James W. Foshay, Robert E. Ring, Thomas 
Ladd, Conklin Sharp, Samuel L. Titus, Alfred Martin, D. R. Martin, 
William Menzies, Charles H. Glover, Gershon Cohen, and those who 
2 
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may, for the time being, be associated with them, all of whom are herein 
designated as associates of the Broadway railway, have the authority and 
consent of the Common Council to lay a double track for a railway id 
Broadway and Whitehall or State street, from the South Ferry to Fifty- 
ninth street, and also, hereafter, to continue the same, from time to time, 
along the Bloomingdale road to Manhattanville, which continuation they 
shall be required, from time to time to make, whenever directed by the 
Common Council, the said grant of permission and authority being upon 
and with the following conditions and stipulations, to wit : 

First. Such tracks shall be laid under the direction of the Street 
Commissioner, in or near the middle of the street, the outer rails not 
exceeding twelve feet six inches apart, and the rails being flush and 
even with the pavement, the inner portion of the rail being of equal 
height with the outer, with grooves not exceeding one inch in width, or 
such other rails as shall be approved by the Street Commissioner or the 
Common Council, on such grades as are now established, or may here- 
after be established, by the Common Council ; and the said associates 
shall keep in good repair the space between the said rails ; and one foot 
on each side, and no motive power, excepting horses, shall be used below 
Fifty -ninth stteet. 

Second, The said associates shall place new cars on said railroad, 
with all the modern improvements, for the convenience and comfort of 
passengers. And they shall run cars thereon every day, both ways, as 
often as the public convenience may require, under such direction as the 
Common Council may, from time to time, prescribe. Said cars, with 
horses attached, not to exceed forty-five feet in length. 

Third The said associates shall, in all respects, comply with the 
directions of the Common Council in the building of such railway, and 
in the running of the cars thereon. 

Fourth. At the Bowling Green, the said associates may divide the 
two tracks aforesaid, running one of them down Whitehall street, and 
the other down State street, should they deem such division necessary , 
and also, whenever in the course of their route the said road shall pass 
a public square, it may be carried, with a single track, round both aides 
of said square, instead of only one, for the better accommodation of the 
public on both sides thereof.' 

Fifth* The said associates shall be required to procure a depot, at 
some place near or at the lower part of said route, for the purpose of 
keeping withdrawn from Broadwav such proportion of the cars coming 
down in the morning as shall not be required for the accommodation of 
the return travel until the afternoon ; and also, they shall be required 
to stop a portion of the cars at the Park, and to send down below that 
point no greater proportion of the whole number employed, than shall be 
found by experience to be requisite for the accommodation of the travel 
below that point, subject to the regulation by the Common Council. 

Sixth. The cars shall be so constructed as not to make provision in- 
tended for standing passengers to crowd upon the seated passengers ; 
and also, when all the seats are full, the cars shall not be stopped to 
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take in more passengers to be crowded into the said seats ; a flag being 
tlisplayed in front of the car to give notice that all the seats are fall. 

Seventh, The said cars shall not be allowed to stop, so as to obstruct 
a crossing, nor to stop more frequently in a block (unless the same be 
of extraordinary length) than just beyond its first crossing, except in 
rainy weather. 

Eighth. The said associates shall keep an attendant, distinguishable 
by some conspicuous mark or badge, at every such appointed place, in 
all the parts of the street usually much crowded with vehicles, whose 
duty it shall be, with attention and respect, to help in and out of the 
cars all passengers who may desire such assistance, and in general to 
watch over the safety of passengers from all dangers of passing vehicles. 

JVtn/A. The said associates shall be required to keep, or cause to be 
kept in readiness, a number of sleighs adequate to the public accommo- 
dation, when the travel of the cars may be obstructed by snow. 

Tenth. The said associates shall cause the said street to be well swept 
and cleaned every morning, and the sweepings carried away, before 
eight o'clock in the summer, and nine o'clock in winter, except Sundays ; 
this provision applying to the whole of the street south of Fourteenth 
street, above which point the same shall be done as often as twice a week 
when the weather shall permit. 

Eleventh. No higher rate of fnre shall be charged for the conveyance 
of passengers from any one point to any other point along said route, 
and such combined system of routes as may hereafter be adopted by 
means of cars and transverse omnibuses, than five cents for each pas- 
senger. 

Twelfth. In consideration of the good and faithful performance of all 
these conditions, stipulations and requirements, and of such other re- 
quirements as may hereafter be made by the Common Council, for the 
regulation of the said railway, as aforesaid, the said associates shall 

f)ay, for ten years from the date of opening the said railway, the annual 
icense fee for each car, now allowed by law, and shall have a license 
accordingly ; and after that period, shall pay such amount of license 
fee, for further licenses, as the corporation, with permission of the Legis- 
lature, shall then prescribe ; or, in default of consenting thereto, shall 
surrender the road, with all the equipments and appurtenances thereto 
belonging, to the said corporatiun, at a fair and just valuation of the 
same. 

Thirteenth. Within a reasonable time after the passing of this resolu- 
tion, the said associates, or a majority in interest thereof, shall form 
themselves into a joint stock association, which association shall be vested 
with all the rights and privileges hereby granted, and shall have power, 
by the votes of at least a majority in interest of the associates, to frame 
and establish articles of association and by-laws, providing for the con- 
struction, operation, and mansgement of the said railway, the mode of 
admitting new associates, and of transferring the shares or interests of 
any of the associates to new associates or assigns, the number, duties, 
mode of appointment, tenure, and compensation of officers, the manner 
of making contracts, amending the by-laws, and calling in assessments 
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from the associates, and generally the means and mode of establishing the 
railway and carrying it on, and of controlling and managing the property 
and affairs of the said association. 

Fourteenth. The associates shall not be deemed dissolved by the 
death or act of any associate, but his successor in interest shall stand 
in his place ; and the rights of each associate shall depend on his own 
fulfilment of the conditions imposed on him by these resolutions, or the 
articles of association and by-laws of the association ; and, in case of his 
failure to fulfil the same, after twenty days notice in writing to him so 
to do, his rights shall be forfeited to, and devolve upon the remaining 
associates. And said associates may, at any time, incorporate them- 
selves under the general Railroad Act, whenever two- thirds in interest 
of the associates shall require it. 

Fifteenth. The associates, whose names are set forth in this resolu- 
tion, shall, by wTiting, filed with the clerk of the Common Council, sig- 
nify their acceptance thereof, and agree to conform thereto; and all new 
associates or assigns, duly admitted, according to the provisions of the 
articles of association and by-laws, shall be deemed parties to such 
agreement." 

That the Mayor had vetoed the resolution, and the Common Council 
threatened to make the grant notwithstanding. That Broadway was too 
narrow to admit the establishing of such a railroad, the carriage way in 
the street ranging from 39 to 42 feet in width. That the corporation 
had no power to make such a grant, or establish such a railroad. That 
the corporation, as to all its property, were trustees for the citizens and 
tax-payers, and if they had the power to make the grant, it should be 
made upon one of two principles. Either to give it to those who would 
give the most for it, or to those who would carry passengers at the lowest 
rate of fare. 

(The complaint then set out various other offers made to the Corpora- 
tion for this privilege, ranging from $1,000 per annum for each car to 
J150,000 per annum bonus ; one offer of $1,000,000 for the grant, and 
one for the same grant as is contained in the Resolution, and to charge 
3 instead of 5 cents fare. All the offers so made ranged from 3 to 5 
cents fare.) 

That establishing such railroad would be appropriating the street to a 
new and unauthorized use, and one exclusive in its nature, and injurious 
to citizens generally, and especially to the plaintiffs and other owners on 
the street, and would create a nuisance. 

That the adoption of the resolution should be restrained, because it 
attempted to bind the Corporation forever, and limit and control its legis- 
lative power. 

Also because it attempted to create a corporation, and a monopoly in 
the street. 

Also because, if made at all, it should be made by the proper Execu- 
tive Department — the Street Department. 

Finally, because it was attempted to be made in bad faith. 

A Perpetual Injunction, restraining the making of the grant, was 
prayed for against the corporation. * 
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Judge Campbell granted the injunctioD, and it was served on the 
Mayor and Aldermen. 

Afterwards, in defiance of the injunction, the Common Council adopted 
the resolution, and made the grant, and the Board of Aldermen at the 
same time adopted resolutions censuring Judge Campbell for granting 
such an injunction* Thereupon attachment proceedings were instituted 
against the members of the Common Council who voted in favor of the 

frant, and resulted in the Court imposing a fine on each for contempt in 
isobejing the injunction, and, in addition, the mover of the resolution 
of censure (Alderman Oscar W. Sturtevant), was ordered to be committed 
the county jail for 15 days. 

The plaintiffs then on leave of the Court filed an amended and supple- 
mental complaint, bringing in the grantees as defendants, and on it ob- 
tained an injunction from Judge Emmet, restraining action under the 
grant. 

The amendments were to the the effect — 

That the laud in the street belonged to the adjoining owners, and 
could not be taken without compensation. 

That the grant could not be made without the concurrence of the 
Mayor. 

That the making of the grant was a contempt, and an illegal and cri- 
minal act, and could confer no power on the grantees, &c. 

The defendants answered, and put at issue all these allegations. 

The cause was tried at the June Special Term before Judge Duer, 
without a jury. 

The trial continued near three weeks, and upwards of eighty witnesses 
were examined upon the various issues presented by the pleadings. 

George Wood^ John Van Buren^ and Henry Hilton^ counsel for 
plaintiffs. 

David Dudley Field,, Robert J. Dillon, and John R. Flanagan, for de- 
fendants. 

Within twenty days after the termination of the trial, Judge Duer di- 
rected a re-argument of the case on certain questions of law. 

A re-argument was had at the October Term, and afterwards Judge 
Duer delivered his decision, an abstract of which appears p. 359, vol. xi., 
Legal Observer. 

The Attorney General was then added as r laintiff, and the cause was 
directed to stand for judgment upon the pleadings and proofs. 

Judge Duer afterwards gave the following final judgment and deci- 
sion : 

This cause has been fully heard upon the pleadings and proofs, and as 
the complaint has been amended by the introduction of the Attorney- 
General as a prosecuting party, I am enabled, and shall now proceed, to 
deliver my opinion upon the several questions of fact and law that are 
necessary to be determined. I do not construe section 267 of the code 
as making it the duty of a Judge, who has tried a cause wi hout a jury, 
to set forth in his decision, as in a special verdict, all the facts of the 
case, including those not controverted by the pleadings, and those which 
although controverted, he may deem immaterial. So far as questions of 
fact are concerned, the Judge, in my opinion, fulfils his duty by deter- 
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miniDg the issues which, in his jadgmeDt, are material. The only issues 
raised by the pleadings in this case which I deem to be material, are the 
following : 

1st. Whether the railroad in Broadway, which Jacob Sharp and his 
associates, defendants in this suit, claim that they have a lawful author- 
ity to construct, and avow their intention to construct, if constructed and 
regulated in the manner proposed, will be a public nuisance'? and 

2nd. Whether the grant made by the Common Council to Jacob 
Sharp and his associates of the privilege of laying down and construct- 
ing the railroad in question, was made in bad faith and from corrupt mo- 
tives, and must therefore be condemned as a fraudulent breach of trust ! 

The affirmative of each of these issues is maintained by the plaintiffs, 
and from the nature of the facts relied on, was necessary to be established 
by the clearest evidence. • The evidence that has been given, I am bound 
to say, has failed to produce in my own mind that deliberate conviction 
that in a case like the present could alone justify me in decreeing a per- 
petual injunct'on. Whether the contemplated railroad will or will not be 
a public nuissance, is a problem which I am persuaded that expeience alone 
can solve ; and, assurealy, no facts have been proved that could warrant 
me in saying that those members of the Common Council who voted for 
the grant, which is impeached as fraudulent, must, necessarily, have 
acted in bad faith, and from corrupt motives. -Two of those members 
have been examined as witnesses, and have stated under oath, the reasons 
by which they were influenced in voting for the grant in question. I have 
no right to reject their testimony, nor to affirm that those who voted with 
them were not governed by the same considerations. If they were, the 
grant, whatever may be my private opinion of its expediency, was made 
in the honest exercise of a discretion which no Court of justice caii right- 
fully interfere with or control. The conclusion is that had the title of 
the plaintiffs to the relief which they seek, depended solely upon their 
maintenance of the issues of fact raised by the pleadings, I must have 
dismissed their complaint. 

I proceed next to the questions of law, upon the determination of which 
my judgment will be founded. The resolution of the Common Council 
ot the 30th December is not an act of legislation, not a law in the 
proper sense of the term ; it is the grant of a franchise, which, when 
accepted by the grantees, became a contract upon the terms and condi- 
tions set forth in the ordinance. The contract, thus made, from its na- 
ture and terms, is entire — so that, if any of its provisions, especially 
those which enter into the consideration of the grant, are found to be 
illegal, it is volV^ as a whole. The contract, thus considered, is, in my 
judgment, null and void upon its face, for the reasons that follow : 

First. The resolution of the Common Council not merely grants to 
Jacob Sharp and his associates the privilege of laying down and con- 
structing the railroad which it describes, but in consideration of their per- 
formance of certain stipulations and requirements, gives them a perpe- 
tual license for running cars for the transportation of passengers upon the 
railroad to be constructed ; the contract, therefore, on the part of the 
Corporation, is not merely that the railroad may be built, but that, when 
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bailt, if the grantees bo elect) it shall be permanent. These provisiona 
are, in my judgment, directly inconsistent with the power which the 
Charter gives to the Common Council, of altering and regulating the 
fltreets of the city, at its discretion ; since, if they are valid, it is mani- 
fest that no regulation of Broadway can hereafter be made, by which the 
rights and privileges of the grantees, as defined by the contract, can be 
divested or impaired. If these provisions are valid, and the railroad shall 
be built, the Common Council will have no power to order its removal, or 
to prohibit the grantees from running cars thereon for the transportation 
of passengers. Broadway, so far as it embraces the railroad, will be the 
property of the grantees, and will no longer be held by the Corporation 
in trust for the city. Hence, if the grant to Jacob Sharp and his asso- 
ciates is valid, the legislative powers of the Common Council, in relation 
to the- principal street and most important thoroughfare of the city, have 
ceased to exist. The grant, therefore, cannot be valid, unless the Com- 
mon Council may, by contract, relinquish forever the discretionary powers 
which the. Charter gives and requires them to exercise. No proposition 
of law, however, is more evident and certain than that a Municipal Cor- 
poration cannot, by contract, or by any other act, abrogate or abridge its 
own legislative or discretionary powers. Such was the language of 
Chief Justice Marshall, in Gorglien vs. the Corporaiion of Georgetown^ 
(6 Wheaton, 598,) and such the decision, as I understand the opinions 
of the Judges, of the Supreme Court of this State, in the cases of the 
Presbyterian Church vs. the Mayor^ (6 Cowen, 538,) and of Britton VB. 
ihe same^ in which the counsel have furnished me with the opinion of the 
Court. It was not denied, upon the argument, by the counsel for the 
defendants, that the necessary eflfect of the grant to Jacob Sharp and 
his associates, and of the contract which it implies, if construed accord- 
ing to its terms, is to limit and abridge the legislative powers of the Com- 
mon Council, and the only reply given to the objection was that the grant, 
although absolute on its face, may be repealed, and the contract, altnough 
not revocable by its terms, be rescinded, whenever the present or any fu- 
ture Common Council may deem it expedient thus to exercise its inherent 
and inalienable power. The resolution of the Common Council, it was in- 
sisted, ought now to be construed, as I should have been bound to con- 
strue it, had it contained an express provision rendering it subject to a 
future and unconditional repeal. The reply thus given I am forced to 
reject, upon full deliberation, as insufficient and unsatisfactory. I have 
yet to learn that there is or can be any exception from the rule, that a 
contract which a corporation has no power to make, and emphatically 
where it violates the provisions of its charter, is void in its origin ; and 
I am yet to learn that a contract, valid when made, can be rescinded by 
either of the parties, unless the power of rescinding it is expressly re- 
served, or was given by some constitutional or statutory provision, 
which was in force when the contract was made. I refer on this subject 
with full approbation, and assent to the observations of Mr. Justice Bos- 
worth in tne last of his advisory opinions in the proceedings against the 
Aldermen and Assistant Aldermen for an alleged contempt. I agree 
with him tljk^t it has certainly never been pretended or supposed that a 
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legislative grant, valid when made^ and not falling within either of tbe 
exceptions I have stated, can ever be repealed; and I cannot believe 
that the Corporation of this city possesses an authoritj which the Legis- 
lature of the State would never be permitted to exercise; I cannot be- 
lieve that the provision in the Constitution of the United States, whieh 
forbids the passage of any law impairing the obligation of a contract, is 
binding upon the Legislature of the State, but unmeaning and ineffectual 
as im"J)osing any restraint upon the action of the Common Council. It 
is, however, unmeaning and ineffectual, if the Common Council may, by 
a subsequent ordinance, revoke a grant or rescind a contract, absolute 
and irrevocable on its face, and which, it is asserted, it had the power to 
make, and was valid when made. If, by such an ordinance, the obliga- 
tion of a contract is not impaired, the words of the Constitution have no 
meaning. It follows, from these observations, that where a contract i9 
made by a corporation, which binds and restricts the legislative powers 
of its successors, it is either from the defect of power, void in its origin, 
or, if valid, can never be rescinded ; and the conclusion which I adopt is 
not that the contract is valid and revocable, but wholly void. The next 
Common Council may repeal the grant to Jacob Sharp and his asso- 
ciates ; but the repeal can never operate to annul a valid and subsisting 
contract, and will, in reality, amount to no more than a declaration of its 
original and absolute nullity, and this declaration, unless sustained bj 
the law, will have no effect on the rights of the parties. It will other- 
wise be nugatory. 

Second, The privileges granted to Jacob Sharp and his associates are 
plainly exclusive in their nature. The manifest intention of the grant is, 
that they, and they alone, shall be licensed to run cars upon the railroad, 
which they undertake to construct, and that they shall alone be authoriz- 
ed to derive a profit from the transportation of passengers. It is not 
pretended that the power of granting such an exclusive privilege is express- 
ly given to the corporation by its charter, nor has it ever been supposed 
that its possession was incident or necessary to the exercise of the powers 
that are given. On the contrary, it is settled and undoubted law that a 
by-law of a municipal corporation creating a monoply is illegal and void, 
{Davenant vs. Hurdis, Moore R., 576; Wilcock^s on Municipal Corpo- 
rations, sec. 384,) and every grant of an exclusive privilege, from the 
exercise of which a profit is to be derived, is a monopoly. This objection 
was endeavored to be met by giving a construction to the resolutions of 
the Common Council, to which I find it impossible to assent, and which, 
I am satisfied, never occurred to the minds of the parties. The Common 
Council, it was said, have reserved to themselves the power of making 
such regulations in relation to the Railroad, when constructed, as they 
may deem expedient ; and in the exercise of this power may throw open 
the use of the road to all persons whatsoever ; to all who may choose to 
run cars thereon. Such an exercise by the Common Council of their re- 
served power, as I interpret the contract of the parties, would imply a 
perversion of its language, and a violation of its spirit. The power 
which the Common Council reserve is merely that of regulating the use of 
the rogd by the grantees themselves, that is, of making regulations whieh 
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the grantees, in their own exclusive use of the road, would be bound to 
observe. Nor can I at all doubt that it was the clear understanding of 
the parties that the resolution would secure to the grantees exclusively 
the beneficial use of the road, in consideration of the labor and capital to 
be expended in its actual construction, and upon no other terms, I am 
satisfied, would the grant have been solicited or accepted. Their agree* 
ment, therefore, in my opinion, would not be violated more certainly by 
the total exclusion of the grantees from the occupation of the road, when 
made, than by the admission of others to share against their will in its 
anticipated profit. The objection, therefore, that this grant of an excla* 
sive privilege is void, as creating a monopoly, has not been answered, 
and, as it seems to me, is unanswerable. 

Third, The thirteenth article of the Resolution Ordinance, containing 
the grant, provides, inter alioj that the grantees shall form themselves 
into a joint stock association, which shall have power, by the votes of a 
majority in interest of the associates, to establish articles of association 
and by-laws, and the fourteenth, that such association shall not be dis- 
solved by the death or act of any associate, but his successor in interest 
shall stand in his place. These provisions are a very plain attempt to 
create a joint stock association, which, without being in all respects a 
corporate body, shall yet be exempt from the general rules of law by 
which ordinary partnerships are governed. Such an association the Leg- 
islature of the State may possibly create, but assuredly not the Common 
Council of the City, nor can I do otherwise than regard the attempt as a 
palpable assertion of power. 

Fourth. The twenty- third section of the amended charter of 1849 
enacts that all contracts to be made by the authority of the Common 
Council, for work to be done, or supplies to be furnished, shall be made 
by the appropriate heads of departments, under such regulations as shall 
be established by ordinances of the Common Council. Let it be admit- 
ted that the obligation of the grantees and associates to build the intend- 
ed railroad in Broadway is not a contract for work to be done for the im- 
mediate benefit of the Corporation, and is, therefore not within the legal 
scope of the section that has been recited, there are other provisions in 
the grant of the Common Council which, as it seems to me, by no reason- 
able interpretations can be relieved from that objection The tenth 
article of the resolution making the grant imposed it as a duty upon the 
associates to sweep and clean the whole of Broadway south of Fourteenth 
street every morning, and to remove the sweepings before a certain hour 
on every day, excepting Sunday, and this duty the associates, by the ac- 
ceptance of the grant, contracted to perform. Here then is a contract 
for work to be done — the daily cleaning of a street — for the Corporation 
itself — a contract not made by the head of the proper department, nor 
under any prior regulations established by the Common Council, and 
why this contract, as violating the provisions of the amended charter, is 
not to be adjudged void, I have been, and still am, unable to understand. 
If this contract is void, as I am forced to declare, there is a failure of an 
essential part of the consideration upon which the grant to the associates 
was founded, and with this failure the entire grant, as deprived of a 
necessary support, must fall. 
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Lastiy. By the 272d section of ihe Consolidating Act of 1848, and by 
a subsequent act of February 21, 1824, (Laws of 1824, chap. 50,) the 
Mayor of the city is authorised, under the direction of the Conunon 
Council, to license for a certain annual sum, the owners of hackney 
coaches and carriages for hire, and these provisions have uniformly been 
construed, and, in my opinion, rightly construed, as limiting the power 
of the Common Council to fixing the number of licenses to be granted, 
and the sum to be charged for each, leaving the Mayor an absolute dis- 
cretion in the choice of the persons to whom they are to be giyen. A 
car, in which persons are to be transported for hire on a railroad, is juat 
as certainly a carriage for hire as a hackney coach or an omnibus; and 
so the Supreme Court of this district, in the important case of Drake vs. 
The Hudson River Railroad^ virtually has decided. 

The 12th Article of the Resolution of the Common Council, making 
the grant to Jacob Sharp and his associates, declares ^^ that they shaU 

Ey, for ten years from the date of opening the railway, the annual 
ense fee for each car now allowed by law, and shall have a license ac- 
cordingly ;" and these provisions not only abridge the legislative power 
of the Common Council in fixing the annual amount of the license fee, 
but take from the Mayor all discretion in the choice of persons, and 
make it his duty to license those whom the Common Council has selected. 
Unless the authority of the Common Council is paramount to that of the 
Legislature, so as to enable t^em to divest the Mayor of an authority 
that the Legislature has given, these provisions must be void. In my 
judgment they are so, and consequently the entire contract, of which th^ 
are an essential part. Several other objections to the validitv of the 
grant and contract under consideration, were raised and argued before 
me, which I forbear to notice, not as rejecting them, but in the convic- 
tion that those which have been stated are an ample foundation for the 
judgment that I pronounce, that the injunction that has been granted 
must be made perpetual. The givine of costs in cases like the present 
rests in the discretion of the Court, and as the defendants have succeeded 
on the issues of fact, and have only failed upon questions of law, in re- 
spect to which great differences of opinion have existed, no costs are given 
to either party as against the other. I state as a farther reason for this 
decision, that the original plaintiffs have been permitted to amend their 
complaint without costs by making the Attorney-General a party, and 
diat, but for this amendment, their complaint would have been dis- 
missed. 

Upon this decision the following judgment was entered on December 
6, 1858 : 

^* This cause having been heretofore heard, upon the pleadings and 
proofs, and due deliberation thereupon had, and it appearing to the court 
that the only material issues of fact raised by the pleadings are the fol- 

winc: 

1. Whether the Railroad in Broadway, which Jacob Sharp and his 
associates, defendants in this suit, claim that they have a lawful author- 
ity to construct, and avow their intention to construct, if constructed 
and regulated in the manner proposed, will be a public nuisance ; and 
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2. Whether the grant made by the Common Cooncil of the city of 
New York to Jacob Sharp and his associates, of the privilege of laying 
down and oonstmctin^ the railroad in question, was made in bad faitS 
and from cormpt motives ? 

And the eviaence applicable to the said issues having been fully con- 
sidered, and the same appearing to the court insufficient to establish the 
fact, either that the said raili^ad will, if constructed, be a public nui- 
sance, or diat the grant of the privilege of laying down and constructing 
the same, was made in bad faith« or from corrupt motives, and therefore 
involved no breach of trust on the part of the Corporation or Common 
Council, by which it was adopted. 

It is ordered and adjudgea, that the aforesaid issues of ftct be, and 
the same are hereby determined in favor of the defendants. 

And the questions of law, upon which the right of the plaintifis to the 
relief demanded by their com]^laint is considered to depend, being also 
Wffi^hed and considered ; and it appearing to the court that the resolu- 
tion finally adopted by the Common Council aforesaid, on the thirtieth 
of December, 1852, granting to Jacob Sharp and his associates the pri- 
vilege of laying down and constmctbg the railroad aforesaid, although 
an ordinance in its form is not a law, but a grant of a franchise, whi<», 
from the time of its acceptance by the grantees, became a eontract upon 
tiie terms and conditions set forth in tiie said resolution ; and it also ap- 
pearing to the court that the Common Council aforesaid had no power or 
authority to make the said ^ant and contract, and tiiat the same, for 
reasons manifest on its face, is wholly illegal ai»d void. 

It is therefore ordered and adjudged, that the said defendants, Jacob 
Sharp, Freeman Campbell, William B. Reynolds, James Gaunt, J« 
Newton Squire, William A. Mead, David Woods, John L. O^SulUvaa, 
William M. Pullis, Jonathan Roe, John W. Hawkes, James W. Fanlk-^ 
ner, Henry Dubois, John J. Hollister, Preston Sheldon, John Andersm^ 
John R. Flanagan, Sargent V. Bagley, Peter B. Sweeney, Charles B. 
White, James W. Foshay, Robert E. Ring, Thomas Ladd, Conklia 
Sharp, Samuel L. Titus, Alfred Martin, D. Randolph Martin, William 
Menzies, Charles H. Glover, and Crershon Cohen, and each of them, and 
all persons claiming under them or acting under the authority and direc- 
tion of them, or either of them, are hereby perpetually enjoined and re- 
strained from entering into or upon said street, called Broadway, for the 
purpose of laying or establishing a railroad therein, under tiie grant or 
resolution of said Common Council above referred to. 

And it is further ordered, adjudged and decreed by tiiis court, that 
the said defendants. The Mayor, Aldermen and Commonalty of the city 
of New York, be, and they hereby are, perpetually enjoined and re- 
strained from granting to any person or persons whomsoever, the exclu* 
•ive right, liberty or privilege of laying down or constructing a railroad 
in Broadway.'* 

McMurray fy Hilton j plain tift' attorneys. 
Robert J. IHllonj attorney for Corporation. 
John R. Flanagan^ attorney for grantees. 
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PRACTICE CASES. 
JS. U. gupenor Court. 

Special Term^ May^ 1853. 
Before Mr. JUSTICE BOSWORTH. 

John E. Florence, by bis Guardian, &c. agU Erastus Bulkley, 

Administrator. 

SECURIXy FOR COSTS. 

A Plaintiff cannot be required to file aecurity for costs, if permitted to prosecute in fortML 
pauperU ; nor permitted so to prosecute, if required to file such security. 

Tbe defendant moves for an order requiring tbe plaintiff to file security 
for costs. The plaintiff moves for an order allowing bim to prosecute tbe 
action in forma pauperis, 

Tbe action was commenced ia May, 1852* On tbe 8tb of October, 
1851:', it was referred, on defendant's motion, to a referee to bear and 
determine. On tbe 16tb of November, 1852, tbe plaintiff noticed it for 
trial for tbe first of December. On tbe 18tb of November, defendant 
obtained an order requiring tbe plaintiffs to sbow cause wby be should 
not file security for costs, and the plaintiff made an application such as 
he now makes. While the motion was pending, the original defendant, 
John Florence, died. Defendant Bulkley was subsequently appointed 
his administrator, and on tbe 19tb of March, 1852, an order was made 
continuing the action against tbe administrator. Both motions are now 
renewed. • 

^. Mathewsy for defendant. 
John Jtnthon^ for plaintiff. 

BosvsroRTH, J. — If either motion is granted, the other must necessarily 
be denied. Tho plaintiff cannot be required to file security for costs if 
permitted to prosecute in forma pauperis ; nor permitted to so prosecute 
if required to file such security. 

The papers on which each motion is based, contain enough to prima 
facie entitle the applicant to tbe order sought. Still I think both should 
be denied. The defendant was dilatory in moving for security lor costs. 
The action was commenced early in May, 1852, and the first order was 
obtained on the 18th of November following. The infancy of the plain- 
tiff was known when the action was commenced. Before moving for 
security the action had been referred, on tbe defendant's motion, and tbe 
plaintiff bad noticed it for hearing. 

It is not imperative on the Court to grant the order under all circum- 
stances. — Robinson vs. Sinclair^ 1 Denio, 629. 
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It is not necessary for the protection of the defendant. The attorney 
for the infant is liable for costs to the amount of $100, and no question 
is made as to the responsibility of the guardian, who is undoubtedly lia- 
ble» whether the attorney is or not. — 'J R. S. 621, ss. 7 & 8, Code 316, 

Unless there are proper grounds for denying the plaintifPs motion, 
that of the defendant must be necessarily denied. I do not understand 
that the statute imperatively requires permission to be granted to an 
infant plaintiff, in all cases, to prosecute in forma pauperis^ merely bo- 
cause his pioperty does not exceed in value tlie sum of $20, exclusive of 
the subject matter in controversy, though it appears he has a good cause 
of action. — G aham^s Pract., 915, D16. 

The action has been pending over a year. The attorney voluntarily 
assumed such liability as to costs as arises from his becoming the plain- 
tiflPs attorney. The guardian, in order to be appointed, was required to 
satisfy the Court that he was able to respond to the defendant for his 
costs of the action, and he voluntar'ly assumed that position with its 
liabilities. Nothing is pretended to liave occurred to justify the Court 
in absolving him from such liability. The pecuniary condition of the 
infant for aught that is shown is the same as when the action was com- 
menced. T*he infant and not the guardian applies for permission to the 
plaintiff to prosecute as a poor person. There has been precisely the 
same delay in making this motion as that made by the defendant. 

I think justice to both parties requires the denial of both motions, and 
that there is nothing so peremptory in the statute as to prevent this 
result. Both motions are denied, without costs of either to either party. 

Approved on consultation. 



Special Terrriy October^ 1853. 
Michael Lienan agt. Ezekiel Lincoln and Samuel W. Reynolds. 

DEMURRER TO COMPLAINT FOR NOT CONTAINING A PLAIN AND CONCISE 
STATEMENT OF THE FACTS CONSTITUTING THE CAUSE OP ACTION. 

In an action to recover a claim or demand which E. Z. had against defendaDta, and which 
bad been sold and assigned to the plaintiff, the comphiint stated that the defendants, on 
the 28th February, 1862, were justly indebted to Z. in the sum of $7,964.36 witli interest 
thereon, for moneys, notes and effects before that time had and received to and for the 
use of Z, the particulars of which will appear on reference to the annexed account wliich 
18 true, and forms part of the complaint. J hat being iudebted he became liable to pay it 
to Z, or his assigns, when thereunto requested, and being so liable, they, as plaintiii is 
informed and believes promised to pay it to him. 

The complaint also avers assignment of the d^bt to plaintiff in trust, and that he lias a right 
as owner to the debt or demand, and prays judgment for the amount of it. The folloir- 
ing is one of the items referred to in the account : 

" 1851. Sept 11. — ^To notes received from Mercantile Ins. Co. for loss* of steamer Union, 
$10,164 24." 

Held, on demurrer, that the complaint did not contain a plain and concise statement of 
the facts constituting the cause of action and judgment on demurrer with liberty to 
amend on payment of costs. 

The plaintiff brings this action to recover a claim or demand which 
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E. Zachrisson had against the defendants, and which had been sold and 
assigned to the plaintiff. The complaint states that the defendants, on 
the 28th of February, 1852, " were justly indebted to Zachrisson in the 
sum of $7,964 86, with interest thereon, for moneys, notes and effects 
before that time had and received to and for the use of the said Zachris- 
son, the particulars of which will appear on reference to the annexed 
account, which is true, and forms part of the complaint." That being 
indebted he became liable to pay it to Zachrisson, or his assigns, when 
thereunto requested, and being so liable, they, as plaintiff is informed 
and believes promise to pay it to him. 

It avers a sale and assignment of the debt to the plaintiff in trust, and 
that he has a right, as owner, to the debt or demand, and prays judgment 
for the amount of it. The account annexed to the complaint is m the 
form of debtor or creditor. As a specimen of its items, one is given, 
reading thus : 

**1861. Sept. 11. — To notes received from Mercantile Ins. Co. for 
loss of steamer Union^ $10,164 24." 

The defendants demur to the complaint, and specify as a ground of 
demurrer that the complaint does not state facts sufficient to constitute 
a cause of action. 

H. F. Clarke for defendants. 

E. H. Otren for plaintiff. 

BoswoRTH, J. — The complaint is clearly bad. It does not contain ^^ a 
plain and concise statement of the facts constitutbg the cause of action." 
The code requires a complaint to contain this. Sec. 142. The rules 
by which the sufficiency of a pleading is to be determined are those pre- 
scribed bjr the code. Sec. 140. A stranger to this transaction can 
learn nothing of its precise nature or character from the complaint. 

Because a defendant receives notes and effects to a plaintifi^s use, he 
does not, as a matter of course, become liable to pay him the amount of 
them, whether he has incurred such a liabilitv, may depend upon a 
variety of facts ; upon the purpose or object for which he received them ; 
whether he undertook to convert the effects into money, and to collect 
the notes ; whether he has made himself liable for not collecting or con- 
verting ; whether he has disposed of them on his own account, or some 
of the many other facts which readily occur to the mind. 

Whether the defendant has received money or property to the use of 
another is usually a question of law, depending upon facts which are to 
be litigated, and found by the court or a jury. Each of the material 
facts essential to raise and uphold such a conclusion of law, is a fact 
which should be stated in the complaint, and the whole of such facts 
constitute the cause of action. If enough are not stated to raise and 
uphold such a legal conclusion, enough are not stated to constitute a 
cause of action, and the complaint is demurrable for that cause. 
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What the facta are, on which the plaintiff will insist that in judgment 
of law certain moneys, notes and effects were received hj the defendants 
to and for the use of Zachrisson, the complaint does not state. Nor 
does it state the facts which are relied upon, as sufficient to create a 
legal liability of the defendants, to pay to him in money the amount of 
any notes tliey may haye receiTed to his use* It does not all^ that 
ihey are due, have been paid, or misappropriated, or that the defendant 
have failed or refused to apply them to the purpose for which they were 
received, or to deliver them to the plaintiff. If the defendants are liable 
to pay the amount of any notes they may have received for the plaintiff, it 
is by reason of facts beyond that of so receiving them. If such &cts 
exist they are not stated. The facts which in judgment of law create 
such an indebtedness or liability should be stated in the complaint. 

In this complaint no facts are stated. It simply affirms a legal con- 
clusion, without a statement of the facts on which it is founded. The ac- 
count annexed to the complaint, obscures instead of making the real 
grounds of the claim apparent. 

The defendants are entitled to judgment on the demurrer. (8 How. Pr. 
R. 177 ; Getty v. Hudson R. R. Co.) 

But the defendants may amend their complaint in twenty days on pay- 
ment of the costs of the demurrer. 



CORRESPONDENTS. 

CONBTBUCTIOM OF THE ACT TO SECUBE THE PROPERTY OF MARRIED 

WOMEN, 60 FAR AS IT AFFECTS THEIR POWER TO MAKE A 

COVENANT. 

To the Editor of the Legal Observer : 

Sir, — As there has been some difference in the profession as to the 

r>wer of a woman to make a covenant under the act above referred to, 
should like to see published in your magazine, the following positions 
as a point around which those who differ may array themselves. 

That, as a general rule, a married woman could not covenant before 
the act, is admitted. 

But, that she can now covenant in all cases, including warrantee 
deeds, and bonds and mortgages, I assert for the following reasons : 

1st. The statute says that the property of a married woman shall be 
her own, as if she were a single female, 8 R. S., 8d Ed. 668. Now a 
single woman of full age can make a covenant, therefore, if to make a 
full use of her propertv it be necessary to make a covenant in relation 
to it, the power to make a covenant is given hj implication to a mar- 
ried woman of full age. This intent of implication I infer from the Ian- 
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guage of the Supr. Court, in Catskill Bank r. Gray, 14 Barb. 479, 
where speaking of a corporation they say : *' This company was incor- 
porated in 1831, for the purpose of manufacturing iron ; it might, there- 
fore, legally exercise the powers expressly granted to it, and those Tie- 
cessarily implied^ to enable it to answer the specific purpose of its 
creation." I need no more than allude to the frequent absolute neces- 
sity for a vendor to give a covenant of warranty to induce a vendee to 
take a title about which the vendee may have some doubt. 

2nd. A married woman may make a covenant with as much propriety 
as a man ; for, if she has property, upon failure of her cover ant of 
warranty she can answer the damages ; a man can do no more. Neither 
the man nor the woman can make a covenant worth anything, if they 
have no property ; but either can, as I insist, if they have property. 

8d. It is sufficient to bar the tenancy by the courtesy on the sale of the 
wife's property, if the husband join in the granting part of the deed ; 
he need not join in the covenants, and if he does, they are worthless as 
being made without consideration. For not only is the real estate which 
toas soldy the wife's, but the price also ; and as he gets none of the price, 
if he makes a warranty, it is without consideration. The wife joins in 
the sale of her husband's property, only to bar dower. The estate of 
tenant by the courtesy, not having been abolished, it exists, I imagine, 
subject to the provisions of the statute now under consideration. In the 
case of persons married before the law of 1848, the right cannot be 
taken away without the consent of her husband. But in the case of 
marriages after 1848, the estate of curtesy is only left in case the wife 
dies without having conveyed away her property by deed or will. If 
this be so, a good conveyance may may be made without the husband 
joining at all ; but as I am now treating more particularly of covenants, 
I suppose the husband to join in the grant but not in the covenant, and 
I maintain that without him the wife may warrant the title. 

These are my positions ; this is not the time, nor do I wish to argue 
the point. But shall, in conclusion observe, that one strong reason of the 
old law against a married woman's covenant, is done away with ; that 
is, she is no longer subject to imprisonment for money considerations or 
breaches of contract, except they be fraudulent, and there is therefore 
little danger that her covenants will deprive her husband of the solace 
of her society, which was a calamity much feared by the ancient law- 
yers. And the strongest and best reason under the old regime was, 
that the moment her property was sold, the price being personalty, was 
her husband's absolutely ; and it was very right to make him covenant, 
when he got the consideration ; but now^ when he gets nothing and every^ 
thing is his wife^s, I cannot but believe that the law designs that she 
shall covenant, and her property be liable in support thereof. The 
husband can no longer be made to bear the burden of a cloudy title, for 
^^ cessante ratione, cessat et ipsa lex." 

Bona Lex. 
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DSOEMBKB, 1868. 

[Southern District of New For/c.] 

Before the HonoraUe SAMUEL R. BETTS, District Jadge. 

The Schooneb Cherokee. 

Under a libel against the yessel ag forfeited for remoyiog timber from public kuuls in 
Florida in violation of a statute of the United States. 

Held That the forfeiture could not be enforced except upon ayerment in the libel, and 
proof that the acta charged as a public offence were done by the master of the vessel wil- 
fully, or with knowledge of their culpability. 

Tliat the confessions of the consignee of the vessel of his knowledge in the premises are 
cot admissible to charge the offence on the owner or mate of the vessel. 

That if such proofs could be received, it was less doubtful upon the evidence whether 
the portions of land upon which the timber was cut, at the time belonged to the United 
States, and if they did do so, whether the consignee cut or removed the same thereupon, or 
acquired it knowing tliat fact 

The facts sufficiently appear in the opinion of the court. 

Charles G* Conor ^ District Attorney, for the United States. 

George F. Belts, for the schooner. 

Betts, D. J. — This is a libel of information, demanding the forfeiture 
of the schooner for removing timber from the public lands in Florida, 
contrary to the prohibitions of the act of Congress of March 2y 1831. 
{4 Statutes at Large, 572, ^§ 1 and 2.) 

The first section of the act imposes a fine and imprisonment on any 
persons committing the oifcnces therein declared ^^ on any lands of the 
United States, which in pursuance of any law passed, or hereafter to be 
passed, shall have been reserved or purchased for the use of the United 
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States, for supplying or famishing therefrom timber for the navy of the 
United States, or from any other lands from the United States acquired, 
or hereafter ^ be acquired," without being authorized by order in wri- 
ting by a competent ofiScer, and for the use of the United States. 

The second section supplies the immediate foundation of this prosecu- 
tion. It enacts, " that if the mastei^ owner, or consignee of any ship or 
vessel shall knowingly take on board any timber cut on lands which 
have been reserved or purchased as aforesaid, without proper authority, 
and for the use of the navy of the United States, or shall take on board 
any live oak or red cedar timber cut on any other lands of the United 
States, or to export the same to any foreign country, the ship or vessel 
on board which the same shall be taken, transported, or seized, shall 
with her tackle, apparel and furniture, be wholly forfeited to the United 
States, and the captain or master of such vessel, wherein the same shall 
have been exported to any foreign country against the provisions of this 
act, shall forfeit and pay to the United States a sum not exceeding 
81000. 

The libel consists of six counts. In the first, the cause of forfeiture 
alleged is, that the master of the Cherokee knowingly took on board her, 
without proper authority, on St. John's river, East Florida, on the 20th 
of June, 1851, a quantity of red cedar timber which had been cut on 
public lands of the United States in East Florida, reserved for supply- 
ing timber for the use of the navv, which timber had not been cut for 
the use of the navy, and that the same was taken on board by him 
with intent to transport it to New York. 

The second count is the same as the first, except that it does not 
charge that the master did the act knowingly. 

The third count varies from the second in averring that the master 
took the timber on board '' with intent to export, dispose of, use or em- 

Eloy the same in a manner other than for the use of the navy of the 
nitcd States, and in omitting the allegation that the timber was cut 
or taken from the land reserved, &c. 

The fourth, fifth and sixth counts are substantially the same with the 
first ; the sixth averring, in addition, that the schooner sailed from 
Florida with the timber, and arrived with it on the 1st of July, 1851, in 
this port. 

The answer is interposed by the owners, and denies the liability of the 
vessel to forfeiture for the cause alleged, being in effect tantamount to a 
demurrer. 

A commission was executed in Florida and the testimony of witnesses 
taken under it on the paxt of the United States. The claimant examined 
the master before a commissioner out of court. 

The libel does not designate the locus in quo by any more specific de- 
scription than that it was some point on the St. John's river in East 
Florida, to the plaintiffs unknown ; and it is urged that they make suffi- 
cient title to the premises under the treaty of cession by Spain of Feb'y 
22, 1819, (8 Statutes at Large, 252, ^ 2.) But the cession is qualified 
upon its face. It cedes ^' all public lots and squares, vacant lands, pub- 
lic edifices, fortifications, barracks and other buildings, which are not 
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private proper ty.^^ And affords full proof that the territories were oc- 
cupied by a resident population, and also that grants of lands, of indefi- 
nite location and extent^^had been previously made by Spain, (Art. 6 and 
&} All rights of private property remained unaffected by the treaty. 

The legislation of Congress, and the adjudications of the United States 
courts from the period of cession to the present time, are judicial notice 
in this cause, that the United States did not become proprietors of the 
whole of the Floridas by the cession ; on the contrary, that very large 
portions of both territories have been always claimed and occupied as 
private property, under title paramount to that of this government* 

It is, accordingly, necessary for the plaintiffs to prove that the premises 
from which the timber in question was cut or taken, were at the time 
public property. 

The plaintiffs, on the hearing, and by their proofs, allege that the tim- 
ber in question was taken from sections 31 and 32 of township 10 south, 
range 24 east. The only evidence offered to the fact is, that these lands 
were surveyed by the United States surveyor, and have been recently 
watched, occasionally, by their timber agents, to prevent trespasses, and 
that on the llth of June, 1851, entries were made by an individual, of 
parts of two lots in each of these sections. The further proof, that it is 
generally understood in that region of country that the United States 
own lands adjacent to the St. John's river or its tributaries, is too loose 
«nd indefinite to aid a claim to these particular lots. 

No legal evidence, affecting the owners of the vessel is given, that the 
timber transported by her was taken from either of these lots. Indeed, 
there is no proof whatever to that fact, other than the declaration of one 
J. W. Pearson. It is unnecessary to criticise the versions of these de- 
clarations given by different witnesses, because I hold them inadmissible 
to create a forfeiture of the vessel as against the interests of other 
parties. The. vessel went out from a port in New Jersey, under a char- 
ter from the master to a Mr. Grier, and was bv him consigned to Pear- 
son to load her with a cargo of timber. The charterer accompanied the 
vessel. Pearson was no way the agent of the master or owners in load- 
ing the schooner^. He, on his own account, supplied the timber to the 
charterer, without other interference by the master than his repeated 
warning not to put any United States timber on board. The charter 
contained the usual qualification to the engagement to take a full lading, 
and that it should be lawful cargo. Pearson was not the agent of the 
owners, nor was he authorized to bind them or the vessel by his declara- 
tion or admissions. The general principle is, that the admissions of 
agents affect even their direct principal only when made during his con- 
tinuance of the agency in regard to a transaction then depending et dum 
feret opus^ (1 Greenl. Ev., Gth ed., sec. 113 and Notes ; Rouse Crim. 
£v., 54.) Under this do'ctrine the declarations or admissions of the 
charterer himself that he received on board an unlawful cargo knowingly 
would not be permitted to implicate the vessel or her owners in an illicit 
transaction, because he had no direct nor implied authority so to employ 
the vessel* 
In this case the offence charged in the libel is^ that the master com- 
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mitted the nnlawful act, and the proof offered to snpport the charge is 
the admission of an agent of the charterer. The statute subjects a yes* 
sel to forfeiture for acts committed by her consignee ; but it is doubtful 
if, in such cases, the corpus delicti could be proTed, by his declarations, or 
confessions alone, (Rouse Crim. £y., 87.) The testimony is direct and 
positive that the master forbade any United States timber being laden 
on board, and iras assured by the consignees that none of this cargo 
came from the public lands. 

I think, on these points, the defence to the libel is complete. 

But further, supposing the timber in question was taken from the 
public lands without proper authority, and that the consignee, knowing 
the fact, loaded it on board the yessel, and that such a transaction might 
subject the vessel to forfeiture, this libel is not so framed as to entitle 
the plaintiffs to that decree upon its allegation. The rules of pleading 
require libels for forfeitures to set forth distinctly the grounds and causes 
upon which a forfeiture is demanded, and they must bring by plain aver- 
ments the supposed offence within the provisions of the statute on which 
the action is founded, (Sup? Court Rules in Ad'y 22-9. Wheat. 401, 
The Merino; 12 Wheat. 18, The Palmyra.) 

The allegation is, that the offence was committed by the master, 
whilst the proof goes no further than to implicate the consignee in acts 
which would legally forfeit the vessel, — for, in my judgment, the second 
and third counts or allegation of the libel are not within the provisions of 
the statute, and no decree of condemnation can be rendered on them, if 
fully proved. 

These counts assume, that the offence is committed by the act of tak- 
ing the timber on board and transporting it to New York, although the 
master was ignorant that it had been taken from public lands. 

I do not accede to this interpretation of the statute. The second sec- 
tion of the act creates two classes of offences. The first is transporting 
any Umber cut on lands of the United States reserved for the use of the 
navy ; and the other, transporting any live oak or red cedar timber^ cut 
on any other lands of the United States. These two clauses of the sec- 
tion are separated in punctuation by a semicolon ; the ,term knowingly 
is prefixed to the first branch, and is not repented in the second. The 
argument en the part of the United States is, that the offence under the 
second clause is consummated by tlie commission of the prohibited act, 
without regard to the scienter of the accused party. 

It seems to me, this construction of the law is not sanctioned by the 
arrangement and connection of the two sentences, nor by their general 
design and purport. In the first instance, where it is admitted, o, scienter 
must be charged in the libel and proved on trial, in order to establish an 
offence, the prohibited act embraces live oak and red cedar equally with 
the other clause, for it interdicts cutting and carrying away any timber; 
and as it relates to lands reserved by the United States for the use of 
the navy, would seem much more to justify an implied notice or know- 
ledge, in the whole community of the United States title, from the fact 
of such reservation for public use, than in the second instance, where no 
specific act need be done by the United States, beyond accepting the 
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cession of the lands, in order to bring the lands within the protection of 
this statnte. 

It must, accordingly, be far less likely that the community, as matter 
of fact, is apprised that sections 31 and 32 in this case, not reserved, be- 
longed to the United States, than if they had been surveyed, reserved 
and set apart for the use of the navy. 

On this state of the facts, there is a strong improbability that Con- 
gress would impose the penalty of forfeiture of vessels engaged in car- 
rying away timber which had been cut on the lands generally and unre- 
served, without any knowledge of, or notice to, the owner, master, or 
consignee of the vessel, and would forbear to inflict the same penalty for 
the offence on lands reserved for the use of the navy, unless it be averred 
and proved that the owner, master, or consignee of the vessel knew that 
the timber came from those lands, and had been obtained without pro- 
per authority. The reason of the case stands strongly opposed to such 
an interpretation of the law. 

Besides, the arrangement of the two clauses and the rules of syntax 
would naturally carry the qualification of knowingly^ from the first pa- 
ragraph to the second, particularly considering that a common penalty 
was imposed in both« and in the second instance for acts committed any 
where within the two territories and irrespective of any reservation or 
special appropriation of the lands. 

It appears to me, that the government in taking to itself a protection 
for its lands within these territories, against trespasses, higher and differ- 
ent from what at that day it enjoyed elsewhere in the United States, in- 
tended to exact these extreme penalties only in case of wilful depreda- 
tions upon the public property ; and that the forfeiture of a vessel em- * 
ployed in transporting timber cut on lands of the United States, cannot 
be enforced without proof that the wrong was done knowingly. 

The libel in this case must be dismissed. 

First — Because the action cannot be sustained except upon the aver- 
ment and proof that the acts charged as a public offence, were done 
by the master wilfully or with knowledge of their culpability. 

Second — Because the confessions of the consignee of the vessel of his 
own knowledge in the premises, are not admissible to charge the offence 
on the owner or master of the vessel. 

Third — Because, if such proofs could be received, it is left doubtful 
upon the evidence whether the portions of lots No. 31 and 32, on which 
the timber in Question was cut, at the time belonged to the United 
States, and if they did so, whether Pearson, the consignee, cut or re- 
moved the timber therefrom or acquired it, knowing that fact. 
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[DcccmJer Special Term, 1853 J 
Before Mr. Justice HOFFMAN. 

Horace P. Russ and Geobge W. Reed against The Mator^ Aldeju 
MEN AND Commonalty of the City of New York, Bartholomew 
PuRDY, Commissioner of Repairs and Supplies, George Cooke, and 
George Catlin. 

Under the ordinances of 1849, x^roposals defective in substance ought to be rejected; and 

the award of the contract made to the next lowest bidder whose proposal is perfect. 
The amendment permitted should be stiictlj of matters of form. 
A proposal signed by 0. & Co. is a defect in substance. And particularly a proposal aocom- 

pamed with the consent of a single surety is substantially de(iectiye» and mcapaUe off 

amendment 
Hie Corporation cannot interfere in any given case, and render valid what, under the 

ordinances, is invalid. Their supervisory power can only be exercised by discontinuing 

the work idtogether, and by refusing an appropriation. 
The remedy of a party to wnom a contract should have been awarded is by an action for 

damages, not by an mjunction against performance of the work by another. 

The facts of the case sufiBci^ntty appear in the opinion of the Court. 
Willardy for plaintiffs. 

Horace F. Clark, for defendants, Cooke and Catlin. 
- A. jSi. Dillon^ for the Corporation and Commissioners. 

By ike Court. — Hoffman, J. — The motion before me is for an inmn<^- 
tion against the defendants, to restrain them from proceeding with or 
executing the work, or any part thereof, or from asserting or using any 
right or privilege under a certain resolution or estimate set forth, or from 
interfering with the paYoment of either of the streets mentioned ; and 
that the plaintiffs may be declared entitled to a contract from the Corpo- 
ration for the paving of Grand street and Fulton street within certain 
limits ; and that the contract with Cooke and Catlin for such pavement 
be deemed illegal and void. 

The facts material to the questions, and now appearing on the papers, 
are as follows : 

Notice was advertised by the Commissioners of Repairs and Supplies 
in the usual manner, for proposals to be made for the paving of certain 
portions of Fulton street and Grand street, under a resolution of the 
28th of October, 1852. 

On the 1st of November^ 1853, the proposals were opened. The pro* 
posals of the defendants, Cooke and Catlin, were to do the work at $2.98 
a yard, and those of the plaintiff, at $3 a superficial yard. Many other 
estimates were made ; but these were the two lowest. The proposal of 
these defendants was made and signed George Cooke & Co. only — and 
only one person signed the accompanying consent to be bound, that the 
applicants should fulfil their contract) if awarded to them, and would pay 



THE NEW YORK LEGAL OBSERVER. 89 

N. Y. Sup. Oonri— H. P. Kuw and G. W. Beed agt. The Mayor and others of N. Y. 

any loss to arise, in case, by their ref osal to contract, the work should be 
awarded to the next lowest bidder* 

On the 16th of November, notice having been given of the defects, the 
defendants gave a written notice of the name of the firms, with an affida- 
vit of Cooke & Catlin being all the parties interested. They also left 
a written consent of another person to become the surety, with an affida* 
vit of competency ; and it is sworn that he had before agreed to become 
such. 

The Commissioners of Repairs and Supplies, on the 15th of November, 
had taken the opinion of the Counsel of the Corporation upon the char- 
acter of these defects, and were advised by him that they were matters of 
substance, and not merely of form. 

In pursuance of this advice (as it is presumed) they addressed a com- 
munication to the Common Council, setting forth all the facts, and sub- 
mitting the matter to their consideration. 

On the 16th of November, the Board of Assistants adopted a resolution 
that the contract be awarded to the defendants, Cooke and Catlin. This 
was passed by the Board of Aldermen on the 18th, and was approved by 
the Mayor on the 30th of November. 

The contract was signed, and these defendants have commenced, and 
are actively engaged in carrying on the work. 

The conditions to be complied with on making a proposal, as contain- 
ed in the ordinances, are printed ; and the undertaking of the sureties, as 
well as particulars, are contained on the estimate furnished the applicants, 
to be signed and submitted by them, and purports to be extracted from 
the ordinances. 

That which relates to the engagement of sureties is to the following 
effect : — '' In consideration of the premises and of one dollar, the under- 
signed agree, that if the contract bo awarded to the person or persons 
making the estimate, we will become bound as his sureties for its faith- 
ful performance ; and if he shall omit or refuse to execute the contract, 
if so awarded, we will pay to the Mayor, &c., any difference between the 
sum to which such person would be entitled upon the completion of such 
contract, and that which the said Mayor, &c., may be obliged to pay to 
the next highest bidder to whom the contract may be awarded.^' 

The plamtiffs state that their proposal was made in strict conformity 
with the requirements of the ordinances ; and there is nothing to contra- 
dict the assertion. 

My opinion upon the various questions which have been raised upon 
this state of facts, is contained in the following propositions : 

1. The statute of April 12, 1853, to amend the charter, has not 
repealed the ordinances of 1849, adopted under the charter of April 2d, 
1849. All these ordinances remain in force, unless anyone of them, or a 
part of any one, is inconsistent with the act of 1853. I find no incon- 
sistency as to any ordinance applicable to the present case. I think the 
12th section of the statute is compatible with them. • 

2. Under the 28d section of the act of 1 849, contracts made by author- 
ity of the Common Council for work to be done, shall be made by the appro- 
priate heads of Departments, under such regulations as shall be estab- 
lished by ordinances. 
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Here, then, is a delegation of power to make the contifact, provided it 
is made consistent with the ordinances, subject, however, to a revisory 
and annulling power under section 19 of the act of 1849, and ordinance 
494, hereafter more particularly stated. 

3. The proposals of the defendants were plainly defective, and do not 
comply with the directions of the ordinances. To subscribe the name 
of John Cooke & Co. is not '^ stating the names of all the persons inter- 
ested with John Cooke, or that no person is interested but himself." 
And the signature of but a single person to the consent to become 
sureties, and to pay the loss which may accrue, is a more palpable devia- 
tion from the conditions. Whether such defects are of substance or form 
will be hereafter examined. 

4. Did the plaintiflfs then acquire any right by virtue of his proposal, 
or the defects of that of the defendants, supposing they were not amenda- 
ble? 

This requires analysis of the 501st section. In the first place, the 
ofiicer is bound to reject all estimates which are not furnished in confor- 
mity with sections 497, 498 or 499. This power and duty to reject, is, 
however, qualified by the provison that errors of form may be amended 
within twenty- four hours after notice. 

It is next his duty to award the contract to the lowest bidder ; that is, 
to the lowest bidder among those left after the rejection of such as are 
defective. The only class of bidders, then, consists of persons whose 
proposals do comply with the provisions of the sections referred to ; but 
the full determination as to those who have complied is suspended for 
twenty-four hours to give the opportunity to amend. 

If the officer reject the lowest proposal as incapable of amendment, or if 
it is not amended, then I apprehend the next lowest bidder whose propo- 
sal is free from defects, becomes, by the very terms of the ordinances, 
entitled to the award ; and he is so entitled by virtue of a contract con- 
tained in such ordinance. 

5. Hence the plaintifis, having complied with all the requisitions pre- 
scribed, had a fixed right to the award from the Commissioners, unless 
the amendments could be legally made, of the existing defects in the 
other proposal. The amendments, I assume, were made in sufficient form 
within the twenty-four hours. We come, then, to the question — if they 
were such as were capable of amendment ; in other words, were they 
matter of form ? 

6. In my judgment, the requisition of a consent from two persons, 
householders or freeholders, to become sureties for the fulfilment of the 
contract, as prescribed in the ordinance, is of the very essence of the pro- 
jected agreement. I see none in all these stipulations of more import- 
ance. It is not merely that the engagement is to answer for the fulfil- 
ment. It is that, if the applicant refuses to execute the contract, when 
awarded, the sureties will pay, or rather secure payment, of the loss ao- 
cruin^i^from giving the work to the next lowest biader. Suppose then the 
lowest bidder refuses to execute ; that he throws up his bid, perhaps upon 
a bargain with the one above him. The public is without the indemnity 
expressly stipulated for. If there is any one of the conditions imposed, 
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designed and adapted to insure honesty in an offer, and fidelity in per- 
forming it, it is the one in question. 

I am clearly of opinion that the defect is one of sahstance ; that the 
existence of it rendered the hid wholly null, and it should have heen 
rejected, as if never made. 

7. The next question (and thus far it is the only one of serious diflB- 
culty) relates to the supervising power of the Common Council over these 
contracts ; and how far their action and resolutions hear upon the case. 

I consider that the resolutions, that the contract should be awarded to 
the plaintiffs, and the appropriation he made, have in themselves no 
effect upon the rights here involved. The Corporation has no power to 
repeal or modify in relation to a particular case, the general ordinances 
which it has passed, pursuant to its statutory or other powers. Cases 
which have arisen under existing ordinances must be governed by them. 
The Corporation can neither impair rights, nor affix a construction, 
which will touch the rights or relations of parties, under such ordinances. 

This proposition does not conflict with the authority of the Common 
Council under the 49th section of the Ordinances, nor with the case of 
Smith vs. The Corporarton, determined in this court, and, finally, in the 
Court of Appeals — (Selden's Notes of Cases, October, 1858, p. 7.j These 
contracts are subservient to the power of the Corporation, to be exercised 
by refusing an appropriation, and discontinuing the work. In Smith's 
case, the proposal of the plaintiff stood alone. All others were rejected. 
Then, under the 49th section, that contract and the estimates were laid 
before the Common Council, and an appropriation was refused; determin- 
ing in effect, that the Corporation would not go on with the work at all. 

This was a principal ground of the decision in this court. But the 
Chief Justice observes : " It is very clear that the Corporation would 
have had no power to take the contract from the person to whom it had 
been awardea, and give it to another." So, in my judgment, they could 
not take away any right to the contract, which, under their own laws, 
had been acquired by another. 

The case in the Court of Appeals, as stated in Mr. Selden's note, 

foes further than the opinion of the Chief Justice in the Superior Court, 
t is not essential that a contract should be approved and ratified by the 
Common Council to be binding. It may be disaffirmed and in effect an- 
nulled by a refusal to appropriate ; but that is all. 

But it is urgeiJ, and with force, that the corporation, having given the 
contract to another, clearly prov^ that they would not have given it to 
the plaintiffs ; that no appropriation to carry into effect the contract with 
the plaintiffs has been made, and the corporation then cannot be respon- 
sible to him. 

ITie answer is this : The act of the Common Council in giving the 
contract to the defendants was a plain violation of their contract with 
the plaintiffs, made through their authorized a^ent. The engagement 
with the defendants was void as regards the plaintiffs, and incapable of 
ratification in the mode allowed by law ; utterly incapable of it by their 
mere authority, independent of law. The plaintiffs had then a contract 
with them presumptively binding ; but the Corporation had reserved a pow- 
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er of control and rescission. What was it ? A right to rescind by refusing 
an appropriation for that identical contract, as not consistent with the in^ 
terest of the city. How can it be assumed, that, if the Common Council 
had concluded that the contract could not be legally granted to the de- 
fendants, they would have refused it to the plaintiffs ? They deemed it 
beneficial to do the work at $2 98 a yard. I cannot conclude that they 
would have judged it inexpedient to perform it at $3. 

They invited in the present case every one to propose for this work — 
expressly stating the conditions upon which he should have the contract, 
over all competitors who neglected them. These plaintiffs did become 
entitled down to the last act necessary to confirm their right. That act 
was to be done under a reservation of a supervisory power, which en- 
abled the Common Council in efiect to annul it. 

They must annul it in the mode, and singly in the mode, which they 
themselves have fixed. The slightest observance of the integrity of their 
contracts, and justice to those whom they have invited to deal with 
them, demand this. 

But in my judgment the plaintiffs have mistaken their remed7. The 
case is a clear one for damages by an action at law, not for the inter- 
ference of injunction ; much less to order the corporation to do an act 
which they may release themselves from doing, by a resolution refusing 
an appropriation. The remedy at law is adequate and full. And I am 
very reluctant ever to interfere by such summary process with the acts 
of a body clothed with full jurisdiction, and whose decision is in the very 
process of performance by the execution of an important work. The 
case should be an extreme one, and redress otherwise impossible or ut- 
terly inadequate, to warrant it. The case of Smith vs. The Corporation^ 
before referred to, establishes, I think, that such an action may be sus- 
tained if a legal right be made out. The learned Chief Justice Jones, 
as referee, sustained the action entirely ; and the Superior Court has not 
in any way determined otherwise. 

The injunction is denied without costs of the motion, or order to show 
cause, to either party. 

Whether damages can be given or not is a question now arising. 



3Stm IQork Snfvtmt Court 

[December General Term^ 1863.] 
Before EDMONDS, ROOSEVELT and MORRIS, Justices. 

The People, ex relat. William B. Reynolds, against Azariah C. 
Flagg, CojiCPXROLLER of the City of New Yohk. 

The Same, ex relat. Russ and Reid against Same. 

The relators made a contract with the Corporation of the City of New York, to do and 
perform certain matters and thines mentioned in the contract. The contract, in accord- 
ance with the resolutions of the Uonmion Council, was executed by or on behalf of the 
Corporation by the City Lispector ; and the Corporation, by a resolution legdly adopted, 
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directed the Comptroller to draw his warrants in fayor of the relators for the amount of 
the work done under their several contracts. The Comptroller refused to draw the 
warrants, and assigned snbstantiaUj the following reasons for such refusal >— That the 
Corporation hare to pay to the relators for their work done more than they onght to 
have agreed to pay ; tliat the agreement was not made by the Corporation in strict con- 
formity with a general ordinance previously adopted by them for their own government ; 
and that the Comptroller, and not the City Inspector or the Mayor and Common Council^ 
should be satisfied that the relators haa pexfbrmed the contracts before he could be 
required to draw the warrant 
On motions for a mandamus, in each case, commanding the Comptroller to draw his warrant 
upon the Clumiberlain of the C&rporation for the amounts claimed by the relators. 
B$ldy that the Comptroller of the city of New York was a subordinate admimstratiTe 
officer, and, as sncfa, had no right to question the expediency, policy, judidoosness or 
discretion of the leffal acts of the city government, ana judgment accordingly awarded 
for the relators, and peremptory mandamuses ordered to issue. 

The facts appear in the opinion of the Conrt. 

Willardy for plaintiflF. 

A. J. DUlon, for defendant. 

MoRBis, J. — In each of these eases a motion is made for a mandamus 
against A. C. Flaggy Comptroller of the city, commanding him to draw 
his warrant npon the Chamberlain of the city, in the one case in fayor 
of the relator Reynolds, for $tl»051 50, in the other in favor of the re- 
lators Russ and Reid for $5,850, and that he should deliver sucli war- 
rants to the respective parties for whom they were intended, to enable 
them to obtain the signatures of the Mayor and Clerk of the Common 
Council, to authorize the relators to receive their money from the Cham- 
berlain of the city. No money can be drawn from the city treasury, ex- 
cept upon a warrant drawn and signed by the Comptroller, and counter- 
signed by the Mayor and Clerk of the Common Council; hence the 
necessity to obtain the warrant of the Comptroller. In the case of Rey- 
nolds, the Corporation made a contract with him on the 24th day of 
April, 1851, by which he agreed to remove from the city ** the blood, 
offal and other refuse from the butchers' slaughter-houses, dead horses 
and other animals, and all bones and other nuisances of a similar kind," 
for a sum stipulated in the contract, Reynolds to furnish carts, boxes, 
vessels, scows, &c., to perform the work with ; and, when the state of 
the weather required, he was to remove such nuisances each and every 
day from the city, and was also to furnish a specified quantity of lime 
for the purpose of purification. This contract, in accordance with the 
resolution of the Common Council, was executed on the part of the Cor- 

E oration by the City Inspector. It will be observed that the services to 
e performed by Mr. Reynolds under this contract were essential to the 
preservation of the health and comfort of the residents of the city. The 
Corporation, by resolution, directed the City Inspeetor, their chief execu- 
tive officer in the department of health, to see that Mr. Reynolds faith-, 
fully complied with the provisions of his contract. For work performed 
by Mr. Reynolds, he has been paid by a previous Comptroller and by 
the present Comptroller, up to the 1st of April, 1853. On the 26th of 
July, 1853^ the Corporation, by resolution, legally adopted, directed the 
Comptroller to draw his warrant in favor of Mr. Reynolds, for $11,051 
60j the amount due for work performed under the contract up to the Isi 
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of June, 1853. The defendant refused to draw the warrant and assigns, 
substantially, the following reasons for such refusal : That the Corpora- 
tion have to pay to Mr. Reynolds for his work more than they ought to 
have agreed to pay. That the agreement was not made by the Corpo* 
ration in strict conformity with a general ordinance previously adopted 
by them for their own government. That the Comptroller, not the City 
Inspector or the Mayor and Common Council, should be satisfied that 
Reynolds bad performed his contract before he, the Comptroller, can be 
required to draw his warrant. The other case is as follows : Russ and 
Reid, under and by virtue of a resolution of the Corporation, entered 
into a contract with the Commissioner of Repairs and Supplies, on the 
part of the Corporation, to repair certain streets by substituting the so- 
called Russ pavement. An injunction was obtained by a citizen against 
the Corporation and the contractors, Russ and Reid, forbidding the per- 
formance of the work. That injunction was subsequently dissolved, and 
Messrs. Russ and Reid, at the instance of the corporate authorities, went 
on with and performed the work to the amount specified in the complaint. 
The Corporation accepted the work and are in the actual possession and 
enjoyment of it. They passed a resolution directing the Comptroller to 
draw his warrant for the amount due, ^5,850. That officer refused to 
comply, and now assigns substantially the same reasons for his refusal 
already stated in the case of Reynolds. In deciding this motion, I will 
first notice the principles involved as aifecting the relative official charac- 
ter and powers of the Corporation and the Comptroller, and will after- 
wards refer to the technical questions raised on the argument. The 
work done in both these cases is of that kind which the Corporation, as 
a municipal government, is bound to perform. In the one case, it relates 
to the health of the city ; in the other, to the convenience and comfort 
of the citizens. Were either to be neglected by the Corporation, and 
serious injury resulted from such neglect, they would be answerable in 
civil actions for such injury, and might be indicted for any nuisances 
created by the negligence. In both these cases, were the Corporation 
sued by the relators, they could recover judgment for their respective 
claims ; yet, if the Comptroller can be justified in refusing to draw his 
warrant now, he could also be justified then in refusing to draw his war- 
rant for the amount of such judgments. The question in both cases, 
therefore, is, what are the official powers of the Comptroller of the city 
of New York ? Are his powers paramount to those of the Corporation, 
the Mayor, the Aldermen and Councilmen, the Common Council, and all 
the heads of departments ? Has he an absolute negative upon the offi- 
cial acts of all and each, or is he merely a subordinate, compelled to 
obey the legal requirements of his superiors 1 

The Comptroller of the city of New York, as an officer of the City 
Government under the Charter, is a subordinate administrative officer. 
Although other statutes may have conferred on him executive and judi- 
cial duties, yet these statutes, and the powers conferred by them, do not 
afiect his character as Comptroller, or give him, in that capacity, greater 
or other powers than those properly belonging to his position as such 
subordinate administrative officer. 
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Ab Comptroller of the city, he has no right or lawful power to ques- 
tion the expediency, policy, judiciousness or discretion of the legal acts 
of the City government. He has no right, authority or power to set up 
bis individual opinion and judgment against any legal determination of 
the Corporation, indicated by the acts of the Common Council, than a 
sheriff or constable has to disregard an order of the court, or an execu- 
tion issued upon its judgment, because the court's decision does not square 
with the sheriff's or constable's notion of what he would have decided, 
had he been the court. Our law-makers have not been guiltj of such 
absurdity as to confer upon these subordinate officers the power of re- 
viewing the decisions of their superiors, or of exercising an absolute 
negative upon the determination of those official powers whose orders 
they are created to obey and execute. The power claimed by the Comp- 
troller would practically make the Mayor, Aldermen, and Councilmen, 
mere puppets in his hands, compelling them, before the adoption of any 
measure requiring the expenditure oi money, to obtain his approval of 
the intended measure, or to submit to his dictation upon the subject, else 
the laborer employed by them, and who had furnished work and mate- 
rials for the exigencies of the city, upon the credit of the authority of 
the city government, could not be paid. 

In the first case, the objections are chiefly matters of form, and not of 
substance, viz. : that the proper remedy is not by mandamus, but by 
suit, and that the relator has not made out a proper case for *tbat writ. 
Upon this part of the case I agree with the opinion given at the special 
term, and that a mandamus is the proper remedy. I need add nothing 
to the reasons there given to sustain this position. 

The only objection on the ground of merits, or which relates at all to 
substance, not merely of form, is the allegation in the return, ^^ that the 
said Reynolds has not performed the said contract in manner and form 
as alleged in the writ." This is all there is of substance in the reasons 
given by the defendant for not performing this contract, and this is a 
mode of pleading non-performance which has always been held bad even 
on general demurrer. It cannot, therefore, be available to the defend- 
ant on this occasion, without overturning the well-settled rules of plead- 

In the second case also, the objections are chiefly formal, relating 
more to the remedy than the right, and so far as they do embrace any 
substantial merits, they are founded on alleged omissions to comply with 
certain regulations and ordinances adopted for the government of this 
class of business. 

In both cases, the Common Council were acting within the legitimate 
scope of their authority in authorizing the contracts ; in both they were 
made by the competent authority and faithfully executed by the con- 
tractors. Nay, more, in both instanceSsthe contractors and their sure- 
ties were bound in large sums to perform the work, were required by the 
proper department to perform it under a heavy penalty on themselves 
and their sureties. The work, when done, was accepted by the proper 
department, and the Common Council acting within its legitimate 
powers sanctioned the contracts and theif performance, and ordered the 
amounts to be paid. 
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Under these circutnstanceB, it is manifest that the relators have each 
a valid cause of action, which they could enforce by suit against the Cor- 
poration, and by execution against its property. If such a suit had 
been brought for work done for the Corporation by order of the Common 
Council and the proper department, it 'certainly would not lie in the 
breast of another department to nullify all their action, and thus arrest 
the progress of the muncipal government ; and the facts, that the claim- 
ants avoiding the delays of a suit, have sought the summary remedy by 
mandamus, does not change the rights of the parties. 

It may well be that if either of the contracts had been made in abso- 
lute violation of law, so as to be void, the municipal officer proceeded 
against, in the attempt to enforce them, might set up that as a defence. 
But such are not the defences set up here. They are mere matters of 
irregularity and not of want of power, or of transcending what has been 
actually conferred, and as such may be waived, as they have been in 
these cases by the party bound. 

So too it might be competent for the financial officer of the city to avail 
himself of a defence that the claimants have not performed their contracts. 
But that has not been set up in a manner available under any system of 
pleading that ever prevailed in our courts — and the cases stand before 
us in the bold and naked aspect of contracts made by competent author- 
ity, duly performed, the performance accepted by the proper depart- 
ment, and the debts acknowledged and ordered to be paid by that branch 
of the municipal government which alone has the power so to direct. 

The judgment should be for the relators in both instances, and 
peremptory mandamuses issue. 



Bupwme (ffonrt. 

[Munroe General Term*] 

Before V^TELLES, JOHNSON and SELDEN, Justices. 

The Rochester and Syracuse Railroad Co., Respondents, v. 
Milton Budlong, Jippellant. 

It is a general rule that evidence should consist of facts and not opinions. 
Iliere ore two distinct classes of cases in which the opinions of witnesses may be 
received, viz.: 

1. Coses involving questions of science or skill, or relating to some art or trade, in which 
experts or persons instructed in the particular science or art, and they alone, ore per- 
mitted to give opinions. 

2. Cases in which it is impossible in language adequately to describe some object or seen 
material to the issue which has previously been presented to the personal observation of 
of the witness. 

In cases where opinions are proper, all means of enlightening the jury by facts should be 
exhausted before resorting; to opinions ; and where the testimony must necessarily con- 
sist of mingled fact and opinion, the facts should, as far as practicable, be separately 
given, so as to reduce the matter of opinion which the testimony may contain, to the least 
possible quantity. 

The opinions of witnesses may be received upon questions of damaget, as well as upon 
questions of value, when from the former all idea of the legal rule or measure of 
damages is excluded. 
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Where, therefore, upon the appraisal of lands by commissioners under the Oeneral Railroad 
Act a witness was asked : 

1. What in his opinion would be the injury to a portion of the appellant's farm occasioned 
by the construction of the proposed road f and 

2. What would be the diminution in value of another portion produced by the same 
means t 

Which questions wero objected to and excluded by the commissioners. It was held, on 
appeal, that both questions were proper, and a new appraisal was ordered. 

The facts are sufficiently stated in the opinion of the court. 
T. R. Strong and C. D. Smith for respondents. 
0. and P. Hastings for appellant. 

Selden, J. — This is an appeal from the appraisal of certain lands 
belonging to the appellant, by commmissioners appointed by this court 
pursuant to Section 15 of the General Railroad Act, passed April 2, 
1850. 

Upon the hearing before the commissioners, a witness, called by the 
appellant, was asked what would be the injury to the appellant's farm, 
arising from the construction of the respondents' road, and what would 
be its diminution in value from the same cause 1 

These questions were objected to by the respondents and excluded by 
the commissioners. 

Were these questions properly overruled ? 

This enquiry involves an examination of the principles upon which the 
opinions of witnesses are received as evidence upon the trial of issues 
of fact. 

The decisions bearing upon this question are numerous and conflicting, 
and I find myself much embarrassed in endeavoring to deduce from 
them the rules by which the present case should be governed. 

I shall not attempt any elaborate analysis of the doctrines advanced 
upon this subject, but shall content myself with noticing a few of the 
leading ideas connected with it. 

The general rule that testimony should consist of facts and not opin- 
ions, is conceded by all ; but what are the exceptions to this rule, and 
what are the foundations upon which they rest ? 

The most prominent class of exceptions, is that of cases involving 
questions of science or skill, or relating to some art or trade, in which 
experts, or persons instructed in the particular science or art, and they 
alone are permitted to give opinions. 

The reasons for this class of exception are obvious. But what are 
the rules by which we'are to ascertain its extent? What are the parti- 
cular arts or trades which fall within the exception 1 There must of ne- 
cessity be some general rule by which ihis is to be determined. 

To confine the doctrine to a few only of the more prominent profes- 
sions or trades, would do violence to the principles which led to its adop- 
tion. The exception should, of course, be co-extensive with the reasons 
upon which it is founded. ^ * 

In a civilized community like ours, where almost every man has his 
own peculiar pursuit, to which be devotes his observation, his time and 
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bis thoughts, it is apparent that in a large portion of the cases which 
arise, there mast be a class of individuals far more capable of forming 
an accurate opinion upon the facts of the case, than persons taken in- 
discriminately from the common walks of life. 

To deny to a court or jury, under such circumstances, the aid to be 
derived from the opinion of competent witnesses, is to deprive them of 
the light by which alone they can be guided to a just conclusion. 

The object of judicial trials being to ascertain truth, whenever the 
opinion or judgment of a witness will be a safer guide than that of a 
judge or juror, it should be taken. Reason and justice requires this. 

It follows, that upon all questions, except those, the knowledge of which 
is presumed to he alike common to all men, whatever may be their edu- 
cation or employment, the opinion of persons skilled in the particular 
subject to which the question relates is admissible. 

The boundaries of the exception in question, are the same as those 
which limit the division of occupations in the community. Every busi- 
ness or employment which has a particular class devoted to its pursuit, 
is an art or trade within the meaning of the rule. 

But there is another principle entirely distinct from that upon which 
experts are admitted, which leads to the reception of opinions in evi- 
dence. It is this : It is frequently impossible, in the nature of things, 
to describe in language an absent object or scene, so as to enable the 
hearer to form the same clear conception and judgment in regard to it, 
as if it were present to his senses. 

The cases in which opinions are received upon this ground are numer- 
ous. Questions of identity, and of handwriting, may be referred to this 
class. Were it possible for the witness to give a perfect description of 
the image impressed upon his memory, there would be no need of an opin- 
ion. Questions of value, too, belong sometimes to this class, sometimes 
to the former, and frequently to both. 

If they relate to the value of wheat, corn, flour, or other article of 
merchandise, which is referrible to a common student, it is sufficient if 
the witness be a dealer in the article, or otherwise instructed as to its 
value. 

But if the article or commodity belong to a class, the individuals of 
which admit of great diversity, as for instance that of domestic animals, 
or household furniture, no one can in general be a witness except one who 
seen the particular thing. 

The witness should also be well acquainted with the class to which it 
belongs, but this is sometimes necessarily dispensed with on account of 
the paramount importance of a knowledge of the individual article. 

But there are many other cases in which the opinions of witnesses 
will be received, on the ground of the advantages which a personal ob- 
servation of the facts affords. For instance, suppose it to become a 
material question whether a deceased person was physicially capable, at 
^ a certain time, of subscribing bis name to a will. A witness who had 
been constantly with him, immediately before and after the precise time, 
with opportunity for closely observing all his actions, might, I think, give 
his opinion upon the question, and that from the necessity of the case. It 
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would obviously be impossible, by any mere description of the appear- 
ance and condact of the individaal, to convey to a jury any precise idea 
as to the degree of his weakness. 

To reject the judgment of an eye-witness in such a case, would be to 
exclude the evidence best calculated to throw light upon the subject of 
enquiry. 

Again. Suppose it to become important to ascertain the age of a 
person concerned in some past transaction, a very brief attempt to de- 
scribe the marks by which the question must be determined, would be 
likely to satisfy any one of the necessity of resorting to the opinion of 
the witness. 

It is upon this principle that in an action for a breach of promise of 
marriage, a witness living with the plaintiff has been allowed to give an 
opinion as to the degree of attachment existing between the partieS) 
McKee vs. JVelsony4: Cow. R., 355. Also in an action for criminal con- 
versation, 2 Stark R., 191. To have refused to receive the testimony 
in these cases, would have been to deny to the jury the only means of 
arriving at a satisfactory conclusion on the subject. 

It will be found, if the subject is carefully investigated, that the class 
of cases in which opinions are to be received upon this ground, viz., the 
impossibility of adequately describing in language matters which have 
been previously presented to the personal observation of the witness, is 
very numerous. 

But all this is merely preliminary to my main object, which is, to ex- 
amine the foundation of the rule so often repeated, that while opinions 
are uniformly received upon a question of value, they can never be re- 
ceived, upon any enquiry, as to the amount of damages. Why is this? 

It is clear that in many cases the two subjects, to wit, those of value 
and damages, are identical, that is, the amount of damages depends en- 
tirely upon a question of value. 

For instance, in an action upon the warranty of a horse proved to have 
a certain defect warranted against, a witness competent to testify maj 
be asked, first, the value of the horse as he is, then what would be his 
value in case he was as warranted, leaving to the jury the important in- 
tellectual process of subtracting the one from the other ; or the enquiry 
may be directly for the difference between the two values. Why may 
not then the question be — What damages has the plaintiff sustained by 
reason of the breach of the defendant's warranty 1 It is certain that 
the answer, if correct, must be precisely the same as to the previous 
question. 

The true and only reason why the last question would be improper, I 
apprehend to be this : It involves an enquiry as to a question of law. 
Damages is a legal term, and the rule of damages is in all cases a ques- 
tion for the court. An answer to a question as to the amount of damages 
in a suity must necessarily assume what is the rule or measure of dam- 
ages, and is therefore inadmissible. 

But in the case supposed, if the question be so framed as necessarily 
to call for the difference in value of the horse, and nothing else, it is no 
objection to it that the word damages is used, as for instance, — What 18 
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the amount of the damage or injury io the horse arising from the defect 1 
It would be absurd for any court to attempt to maintain a distinction 
which is purely verbal, and which can haye no substantial foundation. 

I will refer to a single adjudged case in further illustration of this 
idea. In Morehouse ts. Mathews^ 2 Coms., 514. The action was 
brought to recover damages, in consequence of the defendant's breach of 
contract in not feeding to the plaintifi's cattle hay of as good a quality 
as he had agreed to do. The question put to the witness in that case, 
was interpreted by the Court to be this : ^^ How much in your opinion 
was the damage sustained by the plaintiff in conseouence of feeding the 
cattle the poor hay instead of that agreed upon ?'' This question was 
held to be improper, but the learned judge, who delivered the opinion, 
says : ^^ If the witness had testified that he was acquainted with the 
value of cattle, I think he might have been allowed to state how much 
less valuable these were when taken away, than when driven to the de- 
fendant's in consequence of the inferior quality of the food." 

Now if the question had been : What was the damage or injury to the 
cattle by reason of their being fed upon poor hay, would it not have called 
for the very answer which the Judge says would have been admissible 1 
Most assuredly, and would in this form have embraced'nothing more than 
what it is conceded might be proved by the opinion of a competent wit- 
ness; would the latter question then, if put to a witness having the re- 
quisite knowledge, have been objectionable 1 I say not, unless the Courts 
are determined to uphold a distinction that is without foundation. 

No doubt, the question actually put in this case, as interpreted by the 
Court, was an improper one to be propounded to any witness, for the 
reason I have given. 

These instances are sufficient to show that there is no such inherent 
difference between questions^ of value, and questions of damages, if you 
exclude from the latter all idea of any legal rule or measure of dama- 
ges as will bring one within and the other without the province of opi- 
nions from witnesses. 

Indeed every one who has had much experience in judicial trials, 
knows that in many, nay, in most cases brought for the recovery of un- 
liquidated damages, the opinion of witnesses enters of necessity as a 
large ingredient into the evidence which enables the jury to estimate the 
damages. 

But it follows from the general rule which requires that testimony 
should consist of facts and not opinions, that even in cases where ppi- 
nions are proper, all means of enlightening the jury by facts should be 
exhausted before resorting to opinions, that is, where the testimony must 
necessarily consist of mingled fact and opinion ; the facts should be 
given to the jury in order that there may be the least infusion of opinion 
in the testimony that the circumstances will admit of; where this is done, 
the jury have all the means of forming an indifferent judgment of their 
own, which the case affords, together with what aid they can derive from 
the opinions of those having experince and knowledge upon the subject. 
^ This brings me to another of the positions at which I have been arri- 
Ting, and that is, that the non-observance of this last rule, viz. : That 
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"whereTer opinions are necessarilyresorted to, they should be reduced to 
the least possible quantity by a statement of all the facts in detail, is 
one great reason for the rejection of opinions in some cases "where the 
opinions of competent witnesses might have thrown light upon the sub* 
ject, and for the sort of judicial hostility which has been manifested to 
their reception. 

If the rule last stated be strictly adhered to, it greatly diminishes the 
danger arising from the admission of opinions as evidence. It tends to 
guard and protect the jury from imposition as well as from the conse- 
quences of error on the part of the witnesses. 

If testimony of this kind be always resolved to in its primary elements 
of fact, knowledge, and judgment, an intelligent jury would in most cases 
be able to form a satisfactory opinion as to the correctness of the con* 
elusions arrived at. 

The cases of Grant vs. Thompsorij 4 Conn. R. 208, Rambier t. 
Tryorij 7 Sergt. oc Rawle, 90, and Morse vs. The State of Connecticut^ 
6 Conn. R. R., 9, show how much weight Courts have attached to the 
idea, that giving the foundations of fact, upon which an opinion rests, di- 
minishes the danger of receiving it. 

This subject has been very fully examined in the case of Culver vs. 
Hoflanij 7 Barb. S. C. R., 814. In the elaborate and able opinion de- 
livered by Mr. Justice Willard, in this case, I fully concur. He says, 
'^ apart from the difficulty of restraining a witness from intermingling 
his opinions with his testimony in questions of this kind, there are strong 
reasons why he should be permitted to do so when he discloses the facts 
and circumstances within his own knowledge upon which they are founded. 
Human language is imperfect, and it is often impossible to describe in 
an intelligent manner the operations of the mind of another*** nor it 
there any danger that a Court or Jury will be misled by such opinions 
when the reasons for them are disdosed.^^ 

This is in my view just and sound reasoning, and is by no means con- 
fined in its application to the particular case in which it was used. 

It seems clear to me, on looking into the cases, that there has been 
some misapprehension on the subject for want of a sufficiently accurate 
analysis or testimony in general, to exhibit and expose the quantum of 
opinion it unavoidably contains. No witness can occupy five minutes in 
giving a detail of a past transaction, or in describing an absent scene 
without having repeated occasion for introducing his opinion or judgment 
upon the facts he relates in order to make his account intelligible* 

It is impossible to exclude opinions from testimony, but it is requisite 
so to regulate their introduction as to guard against deception. Vague 
opinions, not founded upon a sufficient basis of fact and knowledge, or 
where that basis is not given, should never be received ; but if in all 
cases a full disclosure of the grounds of the opinion be riffidly exacted, 
the danger of being misled will be greatest in those cases where it is most 
indispensable to resort to that species of evidence. 

I will now recur to the questions put and excluded in this case. 

They were as follows : 

1st. Will you state what, in your opinion, will be the injury to the 
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residue of Budlong's farm, occasioned by the construction of the pro- 
posed .railroad through it ? 

2d. State, if you can, what would be the diminution in value of the 
two fields, north and south of the proposed railroad, by the con8tructio& 
thereof? 

It is to be obserred that these questions are not liable to the objection 
which, as I have suggested, has existed in many of the cases on the sub- 
ject. They were preceded by a full statement in regard to the compe- 
tency of the witness to give an opinion, and of all the facts upon which 
that opinion was to be based. 

The two questions related, one to the whole farm, and the other to 
portions of it only ; in other respects they were identical. There is no 
difference between an inquiry as to the damage or injury which would 
be done to the land by the construction of the road, and as to its dimi- 
nution in value in consequence of such construction. . 

What, then, were the grounds upon which those questions were over- 
ruled 1 I can conceive of only two. 

Ist. That while opinions from competent judges are admissible, as to 
the present value of lands, a hypothetical opinion as to their future 
value, founded upon a supposed state of facts not now existing^ is not 
within the rule, and cannot be received, and 

2d. That the questions put were, in substance, inquiries as to the 
amount of damages which would be done to the land by the construction 
of the road, and that opinions are not admissible upon a question as to 
damages. 

I presume that these two positions embrace all the objections which 
were or could be urged against the questions. 

In regard to the first, I would say that it is in no respect true ; that 
an opinion founded upon an hypothesis is never admissible. On the con- 
trary, it is frequently necessary to resort to this species of evidence* 
The case already put of an action for a breach of warranty of a horse 
is an instance* An estimate of value founded upon an hypothesis is in 
dispensable. 

So in actions on the case for personal injuries by accident upon rail- 
roads and other places, it is the constant practice to receive the opinions 
of physicians as to the probable consequences of such injuries. 

In the case of Smith vs. Gugerty^ 4 Barb. S. C. R., 614, which was an 
action for the non-performance of a building contract, a house mason was 
permitted to give his opinion, whether or not the building, if finished by 
the 20th of October, would have been fit for occupation on the first of 
November following. This was not an opinion furnished upon an hypo- 
thesis, but upon a supposed state of facts that never did ana never could 
exist. 

In truth, this objection is wholly untenable. If the case calls for an 
hypothetical opinion, and is in other respects a proper one for that spe- 
cies of testimony, it may be received. But it is probable, from the course 
of the argument upon the appeal, that those questions were overruled 
mainly upon the ground that the opinions are not admissible upon a ^ 
question as to damages* 
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If I have been at all successful in what I have attempted, I have 
shown the idea that opinions are not to be received in making up an 
estimate of damages is a fallacy. It has arisen from the fact that 
questions upon that subject have been so framed as to embrace the legal 
rule or measure of damages, and at others so as to include so many par- 
ticulars, upon some of which the jury might be as competent to judge as 
the witness. 

I apprehend there is no subject connected with judicious trials, into 
which the opinions of witnesses more frequently, and more necessarily 
enter, than that of the proper amount of damages. 

If in this case the opinions of men acquainted with the value of land 
and with the business of farming, were important and valuable to the 
commissioners in determining the present value of the lands in question, 
they were equally so in ascertaining their prospective value, which would 
depend upon a variety of considerations, the force of which, persons 
trained to the business of cultivating the soil could best appreciate. 

I have considered the questions presented upon this appeal in all res* 
pects as if they had arisen upon a trial before a jury. 

In my judgment, the questions put and overruled were proper, and 
and should have been admitted and answered. 

The report of the commissioners must be set aside, and a new apprai- 
sal ordered before new commissioners to be appointed at a special 
term. 



^(Q) Sork ({Common l^XtM. 

[January Special Term.] 
Before JUDQE WOODRUFF. 
John W. Miller, et al., against James Moore. 

The " Act for the better Secority of Mechanics, ^^" in the dty of New York, passed 
July 11th, 1851, is applicable to work done after the act took effect, although the contract 
was made before the act was passed, and docs not in this respect so alter or impair the 
owner^s contract as to be upon that ground unconstitationaL 

It ieenu that a payment made before the act took effect, though made before it became 
due— and a set off then existing — and damages for the default of the contractor claimed 
by way of recoupment, are aTauable to the owner as a defence. 

Taking the note of the contractor for the amount of the work or materials does not de- 
prire the claimant of his right to acquire a lien under this statute, and such lien may be 
acquired by filing a notice with the county derk before the note is due, although the lien 
cannot be enforced until the money is payable. ' 
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Where a defendant makes an admiaaion in his sironi answer, that admission mar be 
taken most strongly against him on the trial And a defendant will not be permittea to 
amend lus answer on Uie trial faj retracting such admission, nnleas it be upon yery dear 
proof that he has been misled or deeeiTed, or acted under dear mistake. 

The facts sufBcientlj appear in the opinion. 

Woodruff, J. — This is a motion for a new trial. The proceeding is 
instituted to foreclose alien claimed under the '^ Act for the better Secu- 
rity of Mechanics, &c." passed 11th July, 1851. The defendant con- 
tracted with one Henry, for the erection of a building on the 20th of 
May, 1851* The plaintiffs claim for labor and materials done and fur- 
nished to Henry (towards the erection of this building) after the passage 
of the act, and the recoyery herein, was for an amount claimed to haYO 
been done and furnished after the act took effect. The defendant insists 
that inasmuch as his agreement with Henry (the contractor) was made 
before the act was passed, the act cannot be applied to it, and if the act 
can be said to embrace in its terms work done in conformity with such 
agreement, it is so far unconstitutional, because — 1st, it imposes a lia- 
bility on the owner to pay a different party from the one he contracted 
to pay, and 2d, because it does not permit the owner to make the same 
defences which he might n^ake to the claim of the contractor,* such as a 
counter claim by way of set-off, or payments made before they are due 
according to the terms of his contract. 

The construction given by this Court to the act in question, in Doughty 
vs. Devlin (General Term, May, 1852), by which we haye since that time 
been goyerned, relieyes the act from any imputation of unconstitutional, 
ity upon the pounds here urged Shortly after that decision, this precise 
point was raised before me at special term, and it was then held that 
these objections did not warrant us in saying that the law was in this 
respect unconstitutional — fhat the effect of the law was to enable one 
who performed work and labor, &c., after the Act took effect, to ac- 
quire a lien, which should haye an operation somewhat in the nature of 
an attachment of the fund in the owner's hands, and compel the appli- 
cation of it to the payment of the contractor's debt. The judgment in 
these proceedings may be regarded as working an assignment to the 
claimant of the moneys due to the contractor. It does not in this yiew 
alter or impair the contract between the owner and the contractor. 

Whether in a proceeding in fayor of a laborer, or material man, or 
sub-contractor, the owner may set up as a defence a counter claim 
against the contractor in his own fayor, or payments by the owner to the 
contractor before they became due by the terms of the contract, it is 
not necessary to say. No such fact appears in this case, and that ques- 
tion appertains not to the validity, but to the construction of the Act. If 
it appeared that such payment was made with intent thereby to defraud 
the laborers or material men, and defeat the beneficial design of the act, 
doubtless such payments would be deemed a fraud upon the law, and no 
defence. But I have no doubt that a payment made before the Act took 
effect, though made before it became due, and a set-off then existing^ are 
both available to the owner ; and 1 have as little doubt that the owner may 
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recoup his dftmages for the defftolt of the contractor in the performance 
of his contract. 

The views expressed in Kaylor et al., ts. 0^ Connor j in Special Term, 
April, 1853, are a reiteration of views regarding the construction of the 
Act, which remove the objection here made. 

In Owens vs. Anderson^ a set-off was allowed when the contractor was 
himself the plaintiff in this proceeding. (8 How. 200.) 

In Sullivan vs. Brewster^ et al., this court, in General Term, re- 
affirmed the doctrine of Doughty vs. Devlin^ and held that the Act ap- 
plies to cases where the contract was made before its passage, if the 
labor, &c., was performed after the Act took effect. (lb. 207.) 

The discussions to be found in the opinions given in various cases 
above referred to, render it unnecessary for me to repeat the views there 
expressed. 

The next ground urged for a new trial is, that the plaintiff did not 
sufficiently show that the amount of this recovery was due to him. The 
defendant answered under oath, and in the answer he states expressly 
that he is informed and believes that the contractor, (Henry,) has given 
to the plaintiffs his promissory note for $166 96, and that the note was 
received by the plaintiffs to be applied on account of the labor and ma- 
terials for building the houses in question, and for which labor and ma- 
terials the plaintiffs claim the lien in this proceeding. This is a clear 
admission of the performance of the work, &c., to that amount — it bears 
no other construction. The language of a pleading is always to be ta- 
ken most strongly against the pleader, and if this averment did admit of 
the equivoque claimed for it by counsel on the argument, the plaintiff 
has a right to use it as an admission, if it can bear that interpretation. 

The plaintiffs had a right, therefore, to claim to the extent of $166 96 
without further proof of their performance, and that is the amount 
which they did recover. 

But the defendant's counsel insists that the Judge ought to have 
granted his motion to amend his answer on the trial by striking out this 
admission. The exercise of the power to allow amendments on the trial 
must rest in sound discretion, and be exercised with a view to promote 
justice. I am not aware that a case has arisen in which a party has 
been permitted to retract a sworn admission. If that be proper in any 
case. It must be upon very satisfactory evidence that the party has been 
deceived or misled, or that his pleading was put in under a clear mis- 
take as to the facts. No such proof was exhibited here as the ground 
of the motion, and I think leave to make such amendment was properly 
withheld. It follows, of course, that the defendant's offer to show that 
the materials furnished were not used in the building, was properly re- 
jected. His proof was not offered in support of the motion to amend, or 
to show that the defendant had answered under a misapprehension of 
the facts, but as a substantive defence. Clearly he could not urge a de- 
fence inconsistent with his answer, in contradiction of his own oath. 

The defendant further insisted that the plaintiffs having taken the 
contractor's note for the amount of their claim, could not afterwards 
proceed under the statute, and acquire a lien, and that the note should 
be regarded as payment* 



56 THE NEW YORK LEGAL OBSERVER. 

N. Y. Common Pleas. — John W. Miller et al. agt. James Moore. 

I need hardly say that giving a note of the purchaser for goods is not 
payment. The note of a third person is payment^ if expressly received 
as such, but the note of the purchaser is a mere security or evidence of 
the debt, and of the term of credit given. Nor can I nnd any reason 
for holding that taking the contractor's note deprives the laborer or ma- 
terial man of the benefits of the Act in question, if such note be not 
paid. No reason was suggested by the defendant's counsel. The debt 
still subsists. It is for labor or materials as truly as if no note had been 
given. The defendant has not been led by reason of the existence of 
the note to place himself in any worse position than he would have been 
in had the matter remained a charge upon book account at the same pe- 
riod of credit. 

Finally, the defendant insists that the plaintiff having given to Henry 
(the contractor) a credit of two months, fiom December, 8 1851, (the 
date of the note,) could not obtain a lien by filing a notice of claim with 
the county clerk before the term of credit expired ; and that the notice 
of claim having in this case been filed on the 19th January, 1852, the 
whole proceeding fails. 

I am not aware that this precise point has before been raised. In the 
cases above referred to we have held that the claimant might file his 
claim, although nothing was at that time due from the owner to the con* 
tractor, and so acquire a lien, which might avail to reach moneys there- 
after becoming due from the owner. I incline to think that the same 
construction should be given to the Act when applied to the debt for 
which the lien is sought to be created, and that as soon as the work is 
done, or the materials are furnished, the claim may be filed and a lien 
secured, and yet the question is not free from difficulty. 

It is obvious that the lien cannot be enforced until the money is due. 
The legislature never intended that the party should, by means of the 
proceeding authorized by this Act, collect payment for his labor or mate- 
rials before it became payable by the terms of service or sale. If the 
claimant has voluntarily given credit for his goods or his labor, he must 
clearly wait till the credit has expired before he can compel payment. 
This also appears from the language of the 5th section, which requires 
bim when he commences his action to serve on the owner a bill of par- 
ticulars of the amount claimed to be due. Suppose, then, having given 
a credit of three months, and filed his claim for the purpose of obtaming 
a lien by way of security, he receives immediate notice from the owner 
requiring him to commence an action for the enforcement of the lien, as 
contemplated by section 4 of article 11 of the Act. If he receives such 
notice, he must commence his action, or his lien is lost ; and if he do 
commence his action shall he be defeated because his claim has^not yet be- 
come payable by the terms of his own contract? Or shall it be said that the 
owner by giving him the notice waives the objection that the term of 
the credit has not expired, and by his own act is estopped to set up any 
such defence 7 A like difficulty is suggested in the opinion in Doughty 
vs. Devlin, as applying to a case in which a lien is created before the 
moneys become payable from the owner according to the terms of his 
agreement with the contractor. 
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But the sixth section of the statute in terms says ^^within six months af- 
ter the performance of the work" &c., the notice shall he filed, i. e., as I 
think, at any time within six months. Without deciding now what 
would be the effect of a notice given by the owner requiring him to com- 
mence his action before the term of credit has expired, it seems to me 
that we best accomplish the design of the Legislature by holding, that if 
within six months after the performance of the work, etc., he files his 
claim, and after the term of credit has expired he commences his ac- 
tion, his lien may be enforced, unless the term of credit was so long that 
the lien expired by the limitation which the statute has affixed to it^ 
▼iz : twelve months, (section 11, subdiv. 8,) or unless the steps taken 
by the owner, while the credit was running, have defeated it. 

Such a holding disposes of the objection raised in the present case, 
and if the question is raised hereafter in a case in which the claimant 
has voluntarily given a credit so long that he cannot avail himself of the 
benefits of the statute, his failure will be the consequence of his own 
voluntary act. 

The difficulties above suggested confirm me in the opinion often ex- 
pressed, that the foreclosure contemplated by the statute is an equitable 
proceeding, in which the powers of the court, as a court of equity, are pe- 
culiarly invoked to mould the remedy so as to suit the circumstances of 
each case, that the beneficial purposes of the act may be accomplished, 
and yet justice be done to all parties, without altering the eontracts they 
have made among themselves. 

The motion for a new trial must therefore be denied with costs. 



Brooklyn CUq Court, 

Before Mr. Justice GRKENWOOD. 

Robert Baoe vs. A. O. Millard, James L. Millard and L. Millard. 

ACTION FOR SPECIFIC PERFORMANCE. 

A oootract ooDtained a stipolatioQ that if the purchaser should not perftMm the contract )m 
should forfeit and nay |600. Held that this was merely a penalty and not in the nature 
of a defeasance, ana Uiat there was a mutuiJity in the contract, notwithstanding this con- 
tract. 

Where the Tender of real estate who coyenanted to sell the fee had only a life estate, as 
tenant by the courtesy, the title in fee beinff in his infant children, subject to sudi life es- 
tate. &<dd that a complete performance of the contract could not be directed. 

It appearing that the state of the title was known to the purchaser and his legal adyiser 
wnen the contract was made, and that they did not stipulate for a partiid performance of 
the contract Held that the court would not decree a partial performance by directing a 
conyeyance b^the adult defendant of his real estate. 

Held also, that masmuch as a conyeyance by their father of his interest would injuriously 
affect the interests of the infant defendants, such conyeyance would not be ordered. 

The infant defendants were not proper or necessary parties; and, as to them, the complaint 
was dismissed with costs. 

Tlie purchaser has an equitable lien in the yendor's interest for the portion of the purchase 
money already paid, and may proceed in the action for its reooyety and for damages. 
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The facts are Bufficiently stated in the opinion of the court. 

J. M. Van Cottf for plaintiff. 

Wm* Curtis Jfoyes and Dan JIfamn, for defendants. 

Greenwood, City Judge. — This is an action brought by a purchaser 
to compel the specific performance of a contract for the sale of land. 

The price was to be $82,000, of which $1,000 was payable and paid 
at the signing of the agreement, and the residue was to be paid and 
secured when the deed was delivered; $500- of the first payment was to 
be forfeited by the purchaser if he &iled to fulfil the contract. The 
seller, although he agreed to sell the fee, owned only a life estate as 
tenant by the courtesy, the fee belonging to his two infant children. The 
seller and his two children are made defendants. 

Two questions have been made — Ist, Whether there is the necessary 
mutuality in the agreement! 2d, If there is, whether this is a case in 
which a specific performance in whole or in part should be ordered 1 As 
to the first, it is contended that the provision for the forfeiture by the 
purchaser of $500, in the event of his failure to fulfil the contract 
amounts to a defeasance, and that the purchase could not be enforced 
upon him. I think otherwise. The seller never agreed that the purchase 
should be considered at an end. The provision referred to is a mere 
penalty in terrorem added to the purchaser's undertaking, to induce a 

Sunctual and faithful performance on his part. The words " as liqui- 
ated damages" make no difference. Whatever might be the effect of 
this clause in limiting the extent of a recovery in damages in an action 
brought by the vendor, it does not, I think, extinguish the obligation of 
purchase so as to affect the question of specific performance. 

As to the second question, it is evident that a complete specific per- 
formance cannot be directed. A deed to be executed by the adult de- 
fendant, A. O. Millard, will not answer the purpose, and he could not 
with propriety be required to procure the order of a court of competent 
jurisdiction authorizing the sale and conveyance to the plaintiff, at the 

Srice agreed upon, of the title in fee which is vested in his infant chil- 
ren, for no court would, under the circumstances, grant the order, the 
land having risen greatly in value. Besides, it would be a novel pro- 
ceedbg to adjudge a specific performance which would involve the neces- 
sity of a decision of another tribunal. 

Then is this a case for a judgment for performance of the contract^ 
as far as the defendant, A. O. Millard, can perform it ? It appears to 
be the rule in equity that where the purchaser at the time of the con- 
tract knows of the limited interest of the vender, he will not be permitted 
to insist upon a conveyance of such interest, with compensation for the 
residue. 2 White & Tudor's Leading Cases, 24, and cases cited, and 
see this qualification stated by the Vice Chancellor, in Jforthrop vs. HoU 
gaiej in 1 Collier's Rep., 28 Eng. Ch. Rep., at page 223, and in Thomas 
vs. Deeringj 1 Keen, 728 ; see also, Sainsbury vs. Jones, 2 Beavan, 17 
Eng. Ch. Rep., 2 part, 464, sub. In the present case the seller did not 
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represent ihe property to be his own, but made the agreement, as ap. 
pears from its faee, for himself and his children ; and before it was 
signed, the nature of the interest of the children, and the necessity of 
an application to a court for authority to sell, were stated to both the 
asent and legal adyisor of the purchaser. The reason of the rule to 
i&ch I have referred, I suppose to be, that the court will not counte- 
nanee any party in making a contract with another, which he knows the 
latter has not the ability to perform, and also that under such circum- 
stances the parties should hare proyided for a part performance in ex- 
press terms, if such a performance was desired and intended. Here the 
intention of the parties, as to the interest of the infants, no doubt was, 
that iJbe seller, tlteir fadier, should, in the interval which was to elapse 
between the signing of the agreement and the delivery of the deed, apply 
for and obtain the authority of a competent court to sell through the in- 
Btmmentality of a guardian ; and it was supposed that the seller would 
himself be appointed such guardian. How far he was in fault, if at all, 
in not carrying out the agreement in this respect, it is not necessary 
now to determine. It is due to him, however, to state that it appears 
from the evidence that he made efibrts (and there is no reason for be- 
lieving that they were not made in good faith) to obtain security ; and, 
also, Siat he bought in an outstanding lease of part of the premises. It 
also appears that, when the plaintiff proposed furnishing the required 
security, the property had risen so much in value, that no court would 
probably have affirmed the sale of the infants' interest at the rate agreed 
upon by their father. It is contended, however, by the plaintiff's coun- 
sel, that the seller should have made up the difference ; that he had con- 
tracted to convey the land ; that it was his misfortune, at least, that he 
could not obtain security; and that every one is to bear the conse- 
quences of his own misfortunes. If wc assume this to be so, the remark 
applies rather to the question of damages than to that of the propriety 
of enforcing specific execution of this agreement. As to the latter, the 
plaintiff knew that the seller could not undertake absolutely to convey 
the property to him. It was necessary that the contract should be con- 
firmed oy the court after the appointment of a guardian should have 
been made ; and security, also, was required, to a large amount ; and 
that all the plaintiff could have expected, or had a right to expect, was, 
that the seller should do all in his power to enable himself to convey 
the land. It was going too far to enter under such circumstances into an 
agreement by which the land was to be absolutely sold and conveyed. I 
may add, too, in this place, that if any question exists as to mutuality, 
it arises from the consideration that the seller did not contemplate, as 
the plaintiff well knew, the ability to convey, in his own right, tfie fee 
of the land, as he had agreed to do. 

But there is another principle applicable to the present case. In 
Thomas vs. Deeringj Ub. Sup., (referred to also in 2 White and Tndor's 
Leading Cas. 25,) a tenant for life without impeachment of waste, with 
remainder to his sons in tail, contracted to sell in fee, which he could 
not do, and the purchaser filed a bill asking to have a conveyance«of his 
life estate, and reversion in fee, subject to Uie estate tail ; but the Court 
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refused. Lord Langdale saying that before ordering a partial execation 
of a contract by directing the limited interest of the vender to be con« 
veyed, the Court ought to consider bow that proceeding may affect the 
interest of those who are entitled to the estate, subject to the vender's 
interest, and that it would be unreasonable and prejudicial in that case 
to direct a partial execution of the contract. Suppose the estate for 
life, which the seller in the present case has as tenant by courtesy, were 
conveyed to the plaintiff, may it not prove prejudicial to the interests of 
the infant defendants who were not parties to, and are not bound by the 
contract 1 I cannot but think so ; for, by the use made of the land, 
although no waste may be committed, plaintiffs may affect injuriously its 
prospective value. And besides, if it should, as it probably will be, for 
the interest of the infants, that the land should be sold before they arrive 
at age, it would produce a larger price if sold with the life estate than 
without it. This estate plaintiff would, in the event of a convevance to 
him, control ; but the father, if he retained it, would be more likely to 
part with it upon such terms as would best promote the interests of his 
children than a stranger would. 

Again ; if the life estate only were conveyed to the plamtiff, it would 
leave the principal part, and what both parties must have contemplated 
as the principal part of, and inducement to, the contract, unperformed. 
I have not found a case where a partial performance was decreed under 
such circumstances. See Willard vs. Millard^ 2 Dow, P. Cas. 274, 
Batten on Contracts, 60-61. 

I do not perceive why damages would not be sufficient, in the present 
case, to give plaintiff all the redress to which he is entitled. He is a 
land-broker, and probably bought the land for resale, and not for his own 
use. There is nothing calling specially for a performance to the extent 
to which the seller is able to perform ; and I do not think, as I have 
already intimated, that a partial performance was contemplated. 

The infants ought not, I think, to have been made parties. They 
neither authorized nor ratified the contract ; nor, indeed, can they ratify 
it while they remain, as they are, under age, and they are still of tender 
years. The agreement, as to their interest, was premature and unwar- 
ranted. The complaint must, therefore, as to them, be dismissed, and, 
I think, with costs. A similar course was taken in Wdthrop vs. Hoi- 
gatey and in Sainsbury vs. Jones, Ub. Sup. 

As to the adult defendant, although a specific performance cannot be 
directed, the action may be retained, and the plaintiff may proceed for 
a return of the amount paid, and for damages. 

The sum of $1,000 having been paid on the purchase, the purchaser 
has an equitable lien to that extent upon the vendor's interest, and the 
latter must be restrained from parting with or encumbering his life 
estate, until he has paid, or secured to the satisfaction of the Court the 
$1,000 so paid, with interest, or until the further order of the Court. 
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PRACTICE CASES. 



IS. 9. JBttptrior €ottrt. 

[December Special Term^ 1858.] 

Before Mr. Jnstioe HOFFMAN. 

FoOT£ against Mob&is and Wife. 

Under the Statnte of July ISth, 1858, relating to BoitB aeainst husband and wife for the 
debts of the wife before marriage, the judgment should oe special, pursuing the language 
of the Statute. 

Where a marriage took place after the Statute of 1848, depriving the husband of the right 
of acquiring uie property of the wife, and the suit was brought after the Statute of 
1858 upon a debt contracted in 1852, the husband was held exempted from liability for 
sudi deots contracted by the wife before marriage, and before the Statute of 1858. 

Held that the creditor acquired no such Tested right in a contingent liability of a future 
husband, when the debt was contracted as to render the Statnte of 1858 inoperatiye. 

The facts sufficiently appear in the opinion of the Court. 
8. Williams^ for plaintiff. 
Jl. R. Dyett, for defendant. 

Hoffman, J. — The complaint sets forth that the firm of G. B. and 
T. L. Foote sold and delivered certain goods to the defendant, Mrs. 
Morris, in October and November, 1852, while she was a single woman ; 
that the claim has heen assigned to the plaintiff, who is now the lawful 
owner thereof; that after the sale and expiration of the credit given, 
such defendant married the other defendant, some time in January, 
1853, and prays for judgment for the balance of the debt ; a portion 
being admitted to have been paid. Judgment is demanded against the 
said defendants, husband and wife, for the sum, with interest and costs. 

The defendant demurs, firsiy because by the law no judgment can be 
entered against the husband for goods sold the wife before marriage ; 
nexty because judgment is demanded against the wife without averring 
that she has any separate personal or real property, which may bo bound 
by the same, or out of which it may be satisfied. 

Ist. By the Statute of July 18, 1853, (Sess. Laws, chap. 576,) and 
the first section thereof, an action may be maintained against the hus- 
band and wife, jointly, for any debt of the wife contracted before mar- 
riage ; but the execution on any judgment in such action, shall issue 
against, and such judgment shall bind the separate estate and property 
of the wife only, and not of the husband. The section provides, *^ that 
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^^ any husband who may thereafter acquire the separate property of hia 
^' wife, or any portion thereof by any ante-nuptial contract, or other- 
<* wise, shall be liable for the debts of his wife, contracted before mar- 
^< riage, to the extent only of the property so acquired, as if this act had 
** not been passed," 

The prdsent complaint has been framed, in some measure, upon the 
ordinary precedents of a declaration against husband and wife, for the 
debt of a wife incurred while single, but modified under the code. (Chitty 
on Pleading, 2, 96.) 

I think that if the case comes under the statute referred to, the judg- 
ment should be special. It should adjudge the recovery out of the sepa- 
rate property of the wife, and the execution should pursue the judgment. 
Otherwise the judgment would be docketted against, and bind the land of 
the husband, on its face at least ; thus embarrassing his transfer of 
property. 

The prayer of the complaint should then be for such a judgment as 
the plaintiff ought to enter ; and, in the present case, the prayer should 
at any rate be amended. 

2d. But the defendant also insists that the complaint should designate 
the separate property which is sought to be rendered liable for payment 
of the demand ; assimilating the case to a proceeding in equity, to ren- 
der a wife's equitable estate subject to her debts or contracts, affecting 
it. 

Upon consideration, I think this is unnecessary. The action is, by 
the statute, to proceed against husband and wife ; and the statement of 
the cause of action is in £is pleading sufficiently precise. I think it suf- 
ficient to modify the judgment, and leave the enquiry as to what prop- 
erty is bound, at large, as in ordinary cases. The judgment is in effect 
a judgment against the wife's separate estate only, and against her the 
allegations are full and definite. 

8d. But a more important question arises, and that is whether the case 
is within the Statute at all. The debt was contracted by the woman, 
and the marriage took place before the passage of the Act. The point is 
whether the Statute could affect the husband's liability. 

It does not profess in terms to cover cases, which occurred before its 
enactment. It is consistent with its phraseology, to limit its operation 
to cases of subsequent marriages. 

It was held under the act of 1848 (ch. 200) which gave full power to 
a married woman to take and dispose of property as if she were sole, 
that it could not impair any marital right of a husband in cases of ante* 
rior marriages. 

In Hurd vs. Cass^ (10 Barb. Supreme Court, Rep. 866,) a question arose 
under that statute and was decided. The husband was plaintiff in eject- 
ment. The marriage had been entered into in 1845. In December, 
1849, a conveyance of real estate was made to the wife. She died in 
April, 1850, leaving the plaintiff, and an infant daughter, bora 10th 
May, 1849, and livmg at the time of action. 

U was held that the Statute had not affected the title of the husband, 
as tenant by the courtesy, and he recovered. 
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The principle of these statutes of 1848 and 1858, appears to be this } 
that as the property of the wife is made her own, ana not liable to the 
disposal or debts of the husband, so the debts of the wife should renuiin 
her own, or rather charged solely upon her separate estate. And it may 
be urged that if the Act of 1848 could not impair rights of a husband in 
the case of a prior marriage, neither should the Act of 1868, alter his 
responsibility under a prior marriage. 

But another consideration then arises. The ground on which a hus- 
band was made responsible for the debts of the ime, is mainly his right 
to her property acquired by the marriage. {Earl of Thamond v» Earl of 
Suffolk^ 1 P. Wns. 469.) The first section of the Act of 1848, (2 R. 
8. p. 881, 86, 65, 4th Ed.,) operated to take all the wife's property in 
this case from him, the marriage being subsequent to its passage. 

The question under the act of 1858, has not, I believe, received any ju- 
dicial determination. After some hesitation I have concluded, that it will 
bear the construction which is probably most consilient with the views 
of the Legislature, and that the husband is "pot responsible for the debts 
of the wife, incurred while single, and incurred since the statute of 1848 ; 
and of course when the marriage was subsequent. I shall be glad if my 
pinion is put in the way of revision by a higher court. 

It may be a question whether an act so operating is constitutional, 
supposing it was intended to cover a case like this. 

In Quackenboss v. Danksj (1 Denio, 128,) a case arose which bears 
upon the question. 

In January, 1887, Fitch recovered judgment against Danks. In 
January, 1848, an alias fieri facias was issued, and delivered to the 
plaintiff in error, Quackenbush, a deputy sheriff, who took the property 
in question. Danks claimed that it was exempt from execution under 
the act of 1842. It was a horse and cart used for his daily business. 

The court held. Firsty That the language of the act did not neces- 
sarily extend to the rights or contracts accruing prior to its passage, and 
the words should not be construed, if it could be avoided, so as to operate 
upon past transactions, {Sachett v. Andross^ 5th Hill, 834.) JfexU 
'Hiat if the language was broad enough, then that the act was a law, 
impairing the obligation of contracts, and was void. (McCracken v. 
Haywardy 2 Howard, 608.) 

It strikes me as pressing the doctrine veiy far to say, that when a 
party contracts with a single woman, the possible responsibility of a 
ftiture husband so essentially enters into the contract as to render void a 
law of the State taking away such responsibility, passed after the mar- 
riage ; and when at the time of the contract, the party knew that the 
future husband would acquire no interest in her property by the mar- 



' no such contingent right arises at the date of the contract, the next 
question is, does it become a vested right upon the marriage, so that the 
Ljegislature cannot affect it. 

This liability of the husband rested upon a technical rule, and a solid 
equitv. As to the latter, it is removed, when the husband cannot ob- 
tain by marriage the property, on which presumptively the credit iras 
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given. As to the former, the suit still is in form agftinst both. Upon 
the question of oonstmction, it may be observed that the second section 
comprises the case of a husband, who was such at the date of the act, 
and might acquire separate property of his wife after such date. I take 
it also that the acquisition contemplated by the act may be made by virtue 
of a contract before the statute, or afterwards. Yet the responsibility 
of the husband is limited to the extent of the property so acouired. 

If the law of 1858 is not void on this ground, in its application to a 
case like the present, then I think that the words are sufficient to cover 
it, and that it is equitable to give them such construction. 

My opinion, therefore is, that the law of 1853 operates to discharge 
a husband from the debts of a wife, contracted before marriage, when 
the marriage has taken place, and the contract was made subsequent to 
the act of April, 1848. 

The judgment will be as follows : — 

It is ordered and adjudged that judgment be entered in favor of the 
plaintiff, to bind the separate estate and property of the defendant, 
Sarah Morris, wife of the other defendant only, and not the property of 
the husband; and that the execution to be issued upon such judgment, 
if anv, shall issue against such separate estate and property of the said 
Sarah Morris, the wife only, ana not against the property of the bus* 
band ; such judgment to be for the amount demanoed in the complaint 
with interest and costs. 
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Vou XII.] NEW YORK, MARCH, 1854. [Monthly Part. 

fi. S. IDbtrUt (Sonrt. 

[Southern District afJVeu) York*] 

Before the Hod. CHARLES A. INGERSOLL, Dutrict Judge. 

Iir THE MATTER OF ALEXANDER HeILBRONN. 

Habeas Corpus. — Fuoitite from Justice. 

Under the treaty between Gruit Britain and the ITnited States, of 1842, for the reciprocal 
rendition of fugitive criminals, the Act of Gongress, passed Augost 12th, 1845, and ilie 
opinion in the case of Kane, 14 Howard, 146. Held, that the requisition had been pro- 
perly mad^ through the executive of the United States. 

nlat the documentary evidence, before the United States' Commissioner, of the prisoner 
haying committed the ofiEence charged, was sufficient both in form and substance to war- 
rant uie Commissioner's commitment of the fugitive for extradition. 

The facts sufficiently appear from the opinion. 

J. R. Whitings for the British Government. 
R. Busteedj for the fngitive. 

Inoersoll, D. J. — The relator, Alexander Heilbronn, makes his 
petition to this Coart, in which petition he alleges that he is imprisoned 
and restrained of his liberty by the Marshal of the United States, of the 
Soathem District of New York ; and that he is not committed or detained 
by reason of any process issued by any Court of the United States, or by 
any judge thereof, or by virtue of the final judgment or decree of any 
competent tribunal of civil or criminal jurisdiction, or by virtue of any 
execution issued upon such judgment or decree. Bat that the reason of 
such restraint and imprisonment, according to his best knowledge and 
belief»is, that John W. Nelson, Esq., upon Uie 6th day of January, A. D. 
1864, issued a warrant of commitment against the relator, as an alleged 
fugitive from justice from Oreat Britain, after the hearing by said Nelson 
of Uie evidence adduced in support of the charge made against the relator. 
6 
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And in that petition he further alleges that the said warrant was vithout 
color of law J and that there was no evidence before said Nelson that the 
relator had committed any crime, and for these reasons, and for 
these reasons only, he prays in that petition that a. writ of habeas 
corpus may issue, directed to the said Marshal, commanding him to have 
the body of the relator before this court, that he may be discharged 
from such imprisonment, so alleged to be made without color of law. 

The first question that presents itself is, what right has this court to 
nterfere upon the facts set forth in the petition, and taking it foi- 
granted that all the allegations therein set forth are true? Neither 
the courts of the United States, nor the judges thereof, can interfere 
by way of habeas corpus in all cases of illegal imprisonment ; of impri- 
sonment made without any color of law. They can interfere only in 
certain specified cases ; in cases specified by some particular act of Con- 
gress, and where the unlawful imprisonment is under some color of law, 
and not where it is without any color of law. And if the party who pre- 
sents his petition does not brine himself within the description of some 
one of the specified cases provided "for by some one of the acts of Con- 
gress, which authorise the issuing of the writ of habeas corpus, then no 
court of the United States or judge thereof, can interpose and grant 
the relief sought. 

The power granted to the courts of the United States and the judges 
thereof, to interfere in cases of unlawful imprisonment, and to issue a habeas 
corpus^ is contained in the Judiciary Act of 1789, where it is provided 
that '^ all the courts of the United States may issue writs o{ scire Jacias 
habeas corpus, and all other writs not specially provided for by the Statute, 
which may be necessary for the exercise of their respective jurisdiction, 
and agreeable to the principles and usages of law. And either of the 
judges of the Supreme Court, as well as judges of the District Courts, 
may grant writs of habeas corpus for the purpose of inquiry into the 
cause of commitment ; but writs of habeas corpus shall in no case extend 
to prisoners in jail, unless they are in custoay under or by color of the 
authority of the United States, or are committed for .trial before some 
court of tho same, or are necessary to be brought into court to testify." 
In order to justify a United States Court, or judge thereof, to discburge 
a prisoner on a habeas corpus, who is in jail, he must, by this provision 
of law, be ^^ in custody under, or by color of tho authority of the United 
States."^ And that must appear in the petition which is presented. It 
does not satisfactorily appear from the petition (though the fact is so) 
that the Relator is in custody by color of the authority of the United 
States. Indeed, the petition states that he is in custody, ^^ without any 
color of law." And if this is so, he cannot be in custody under color of 
authority of the United States. The petition does not state that John 
W. Nelson was acting under any such color of authority. It merely 
states that he, as an individual, without color of law, issued the warrant 
of commitment. It does not state or show that the Marshal holds the 
Relator under any such color of authority. It merely states that he is 
imprisoned and restrained of his liberty by the Marshal, by virtue of the 
warrant issued by John W. Nelson, ^^ without color of law." It mijlht 
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then be urged thftt the ease, as presented by the petitioner, is not such 
« one as would authorise the court, by any law of the United States, 
to interfere, for the reason that it does not sufficiently show that the 
relator is unlawfully imprisoned, under or by color of the authority of 
the United States. But I do not feel inclined to dispose of the* case on 
this ground, but to treat it as it is presented by the Marshal's return, 
and the evidence which has been taken, by which it appears that the 
Relator is '^ in custody under and by color of the authority of the Uni- 
ted States." 

Th^ return of the Marshal to the writ of habaes corpus which issued, 
sets forth that he holds and detains in his custody the said relator, un- 
der, and by virtue of a commitment of John \V. Nelson, Esq., a Com- 
missioner duly appointed by the Circuit Courl of the United States for 
the Southern District of New York, under and by virtue of an Act of 
Congress, entitled, ^' An Act for giving effect to certain treaty stipu- 
lations between this and foreign governments, for the apprehension and 
delivering up of certain offenders," approved August 12, 1848, which 
said commitment is dated the 6th day of January, 1854. And the Mar- 
shall appends to his said return a copy of said commitment. 

The warrant of commitment issaed by Commissioner Nelson, after re- 
citing that on the 21st day of November, 1853, complaint on oath was 
made to him, ho being a Commissioner duly appointed by the Circuit 
Court of the United States for the Southern District of New York, under 
and by virtue of an Act of Congress entitled, ^' An Act for the giving 
effect to certain treaty stipulations between this and foreign Gt)vem- 
ments, for the apprehension and delivering up of certain offenders," ap. 
proved August 12, 1848, charging the relator with having committed, 
within the city of London, within the jurisdiction of the Government of 
Great Britain, the crime of forgery, by forging the name of Charles 
Mcintosh & Co. upon the back of a bill of exchange, for the amount of 
forty-three pounds seven shillings and sixpence, dated the 2d day of 
July, 1863, drawn by and signed " For the Governor and Company of 
the Bank of Ireland — James Jackson, Cashier," and directed *' To the 
Cashier of the Bank of England, London ;" and reciting also, that 
whereas a treaty for ^^ the extradition of persons committing such crime 
existed between the Governments of the United States and Great Britain, 
and that the President of the United States, upon the claim by the Go 
vernment of Great Britain, for the extradition of the said relator, upon 
the charge aforesaid, in pursuance of the said treaty, did issue his war- 
rant requiring all competent officers to investigate such charge ; and 
that he, as such Commissioner, on the 21st day of November, did issue 
his warrant for the apprehension of the said relator upon the said com- 
plaint, and the evidence laid before him, to the end that the evidence of 
his criminality might be heard and considered ; and reciting also, that 
the said relator was apprehended and brought before hiiU) the said Com- 
missioner, by virtue of his said warrant, and that he did hear and con- 
aider the evidence of his criminality upon said charge of forgery, and 
that upon such hearing he did adjudge and deem the evidence of Uie cri- 
minality of said relator, as charged, sufficient, under the proviaions of 
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said treaty to sastain the charge of forgery ; did command the Marshal 
of the South eru District of New York to commit the said relator to fth€ 
proper jail, there to remain until he should be surrendered, in pursuance 
of the said treaty, or be otherwise discharged by due course of law. 

By tlie tenth article of the treaty of 1842, entered into by the United 
States and Great Britain, it is stipulated by the contracting parties, that 
they shall, upon mutual requisitions by them or their ministers, officers, 
or authorities, respectively made, deliver up to justice all persons who, 
being charged with certain crimes, (among which crimes is forgery,) and 
committed within the jurisdiction of either^ shall seek an asylum and be 
found within the territories of the other ; provided that this only 
shall be done upon such evidence of criminality as, according to the laws 
of the place wnere the fugitive or person so charged shall be found, 
would justify his apprehension and commitment for trial, if the crime or 
offence had there been committed. And by that article of the treaty it 
was further stipulated and provided, that the respective Judges and Ma* 
gistrates of the two Governments shall have power, jurisdiction and au« 
thority, upon complaint made under oath, to issue a warrant{for the ap- 
prehension of the fugitive, or person so charged, that he may be brought 
before such Judge or other Magistrates respectively, to the end that the 
evidence of criminality may be heard and considered ; and if, on such 
hearing, the evidence be deemed sufficient to maintain the charge, it shall 
be the duty of the examining Judge or Magistrate to certify the same to 
the proper executive authority, that a warrant may issue for the surren- 
der of such fugitive. 

By an act of Congress, approved August 12, 1848, and passed for the 
purpose of giving effect to certain treaty stipulations between this and 
foreign Governments, for the apprehension and delivering up of certain 
offenders, it is enacted, that in all cases in which there exists, or there- 
after may exist, any treaty or convention for extradition between the 
Government of the United States and any foreign Government, it shall 
and may be lawful for any of the Justices of the Supreme Court, or 
Judges of the several District Courts of the United States, and the Com- 
missioners authorized so to do by any of the Courts of the United States, 
and they shall have power, upon complaint made upon oath or affirma- 
tion, charging any person, found within the limits of any State, District 
or Territory, withhaving committed within the jurisdiction of any such 
foreign Government any of the crimes enumerated or provided for by 
any such treaty or convention, to issue his warrant for the apprehension 
of the person so charged, that he may be brought before such Judge or 
Commissioner, to the end that the evidence of criminality may be heard 
and considered ; and if, on such hearing, the evidence be deemed suffi- 
cient by him to sustain the charge, under the provisions of the proper 
treaty or convention, it shall be the duty of such Judge or Commissioner 
to certify the same, together with a copy of all the testimony taken 
before him, to the Secretary of State, that a warrant may issue, on the 
requisition of the proper authorities of such foreign Government, for the 
surrender of such person, according to the stipulations of said treaty or 
convention } and it shall be the duty of said Judge or Commissioner to 
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iflsue his warrant for the commitment of the person so charged to the 
proper jail, there to remain until sach surrender shall be made. 

And it is further provided by that act of Congress, that in every case 
of complaint as aforesaid, and of a hearing upon the return of the war- 
rant of arrest, copies ef the depositions upon which an original warrant 
in any foreign country may have been granted, certified under the hand 
of the person or persons issuing such warrant, and attested upon the 
oath of the party producing them to be true copies of the original depo- 
sitions^ may be received in evidence of the criminality of the person so 
apprehended. And that it shall be lawful for the Secretary of State, un- 
der his hand and seal of office, to order tlie person so committed by such 
Judge or commissioner to be delivered to such person as shall be author- 
ised in the name and on behalf of such foreign Government, to be tried 
for the crime of which such person shall be so accused, and that such 
person shall be delivered up accordingly. 

And it is further provided by that act of Congress how, under certain 
circumstances, a person so committed by such judge or commissioner to 
await the order of the Executive for his extraditiou, mav by a judge be 
discharged on a habeas corpus* For it is further enacted, that when any 
person who shall have been so committed by any judge or commissioner 
to remain until delivered up in pursuance of a requisition, shall not, 
after such commitment, within two calendar months be delivered up in 

Iiursaance thereof, (and he cannot be so delivered up without an order 
rem the Executive through the Secretary of State,) and conveyed out of 
the United States ; that in such a case it shall be lawful for any judge, 
upon application made to him by or in behalf of the person so committed, 
and upon proof made to such judge that reasonable notice of the inten- 
tion to make such application has been given to the Secretary of State, 
to order the person so committed to be discharged out of custody, unless 
sufficient cause shall be shown to such judge why such discharge ought 
not to be made. In such a case, however, where there has been a law- 
ful commitment, no discharge at any time can be had upon the order of 
any judge, unless reasonable notice of an intention to make an applica- 
tion for a discharge has been given to the Secretary of State. 

Commissioner Nelson, as appears by his warrant of commitment, finds 
and certifies, b^ore he proceeded to act, that a complaint on oath was 
made, charging the relator with having committed within the city of 
London, within the jurisdiction of the Government of Great Britain, the 
crime of forgery ; that the President of the United States, upon the 
claim by the Government of Great Britain for the extradition of the 
said relator, upon the charge aforesaid, in pursuance of the treaty, did 
issoe his warrant requiring him (Commissioner Nelson) to investigate 
said charge ; that he did, after such complaint on oath and after such 
warrant from the President, issue his (the said Commissioner Nelson's) 
warrant for the apprehension of the said relator upon the said complaint ; 
that the said relator was apprehended in pursuance of said last-men- 
tioned warrant, and brought before him ; that he did investigate the 
said charge ; that he did consider and hear the evidence brought before 
ium of the criminality of the relator, upon the said charge of forgery; 
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and that, upon Boch bearing, he did adjudge and eonsider the eyfdenee 
of the criminality of the relator, as charged, sufficient, under the prori* 
sions of the treaty, to sustain the charge of forgery ; and that, there- 
fore, he did issue his warrant to commit the relator to the proper jail^ 
to give an opportunity to the Government of the United States, if in the 
opinion of the Executive the facts in the ease authorized and required it^ 
to issue a warrant for his (the said relator's) extradition. 

There can be no question, if this warrant of commitment is a lega} 
and valid warrant ; if the facts stated therein by Commissioner Nelson 
are true and not false, but that the relator is in the lawful custody of the 
Marshal, and that he is not unlawfully imprisoned. This is admitted by 
the counsel for the relator. And it is farther admitted that this war- 
rant of commitment, on the face of it, is a good and valid warrant. Anct 
if it is a good and valid warrant, although Commissioner Nelson haa 
found the facts certified to by him, it will not necessarily follow that a 
warrant for the extradition of the relator will issue. The Commissioner 
by the act of Congress of August 12, 1848, must certify to the Secretary 
of State, a copy of all the testimony taken before him, upon which he 
forms his opinion, so that the President can determine whether upon the 
testimony so taken the necessary facts are established, to justify the 
Government in granting a warrant of extradition. By the testimony 
taken, and submitted to the Commissioner, he in the first place deter- 
mines whether, in his opinion, a complaint on oath has been made, and if 
it has, then he issues his warrant of arrest, and when upon that warrant 
the accused is brought before him, he determines upon the evidence to 
him submitted whether it is sufficient to sustain the charge made. If he 
does deem it sufficient, then he orders the accused to be holden in cus- 
tody, to await the decision of the Government thereon. And his doings 
are declared by the act of Congress to bo good and available to all in- 
tents and purposes. The Commissioner then, after he shall have sent to 
the Secretary of State a copy of all the testimony taken before him, has 
performed his duty. The President then is to perform his duty. And 
that duty is to examine the testimony so taken before the^Commissioner^ 
and to determine upon his responsibility and the responsibility of his 
constitutional advisers, whereupon it appears from such testimony that 
a complaint on oath was made, and whether the evidence so taken, in 
the opinion of the Government, is sufficient to sustain the charge made* 
And if either of these facts, in the opinion of the Government^ are not 
sufficiently and satisfactorily made out by the evidence so taken, then it 
is the duty of the President not to grant a warrant of extradition. But 
if these facts, in the opinion of the Government, are satisfactorily estab- 
lished by such evidence, then it is the duty of the President to grant 
such warrant, and by so doing, faithfully carry out the stipulations in the 
treaty contained. And the object of the application before me, is, not 
only to have me determine that Commissioner Nelson has made a false 
finding, and to declare that his doings, which the act of Congress has 
said should ^^ be good and available to all intents and purposes," shall 
not be good and avaibble to any intent or purpose, (for to have this ap- 
plication successful I must do this,) but, also, that I should prevent the 



THE NEW TORE LEGAL OKERYEIL tl 

IT. S. District Ooart^-Habeas Corpui. — ^Fugitive from Justice. 



PreflidcDt from deciding upon the evidence so transmitted by the Com- 
missioner to the Secretary of State, whether a complaint on oath was 
made, as certified by the Commissioner, and whether such evidences 
is sufficient, in his opinion, aided by his constitutional advisers under 
the provisions of the treaty, to sustain the charge of forgery against the 
relator ; or, if such decision has already been had in the affirmative, that 
I should determine that such decision, so made by the President, was 
also a false decision. 

The warrant of commitment issued by Commissioner Nelson, is at- 
tacked on several grounds. The relator, in his reply to the return of th« 
Marshal, says : First, That before the Commissioner issued his warrant 
of arrest and had proceeded to act, upon the order of the President, no 
complaint under oath had been made charging the relator with having 
committed the crime of forgery within the jurisdiction of Great Britain. 
Second^ That there was no evidence before the Commissioners, such as 
is required, to sustain against him any such charge. Thirds That if 
there was any such evidence, that evidence was not sufficient to sustain 
any such charge. And upon these grounds the demand is made, that 
the warrant of commitment should be declared to be of no effect. 

Previous to any action taken by Commissioner Nelson, certain papers, 
which purported to be copies of certain depositions taken and sworn to be- 
fore Henry Muggeredge, an alderman and justice of the peace for the city 
of London, upon which original depositions, a warrant of arrest had been 
granted, which papers were duly certified by the said Muggeredge, who 
issued the original warrant, under his hand, to be true copies, and which 
charged the relator with the crime of forgery, committed by him in Lon- 
don, were transmitted from England to this country, and were presented 
by the British Minister at Washington to the President, accompanied 
with a demand in behalf of the Government of Great Britain, that a war- 
rant of extradition should issue in pursuance of the treaty, in order that 
the relator might answer to the charge of forgery, in London, where it 
was said to have been committed. These papers were transmitted by 
the President to Commissioner Nelson, accompanied with a warrant to 
him to investigate the charge, as made and set forth in such papers. 
Those papers and this warrant from the President were handed to Com- 
missioner Nelson, and before he issued his warrant of arrest, he took the 
deposition of Edward Funnell, one of the police officers of London, in 
which he swore that he was acquainted with Henry Muggeredge ; that 
he was an alderman and justice of the peace of the city of London ; that 
be had known him to act repeatedly as such ; that he saw him sign the 
certificate to the papers purporting to be copies ; that he compared the 
papers purporting to be copies with the origmal papers in th£ possession 
of the said Muggeredge ; and that he saw the original affidavits sworn 
to and signed by the parties thereto in the presence of the said Mugger- 
edge ; and that the papers then before him, Commissioner Nelson, were 
true and correct copies of the original depositions. % 

There was then abundant proof submitted to Commissioner Nelson, 
before he issued his original warrant of arrest, that Henry Musgeredge 
was an acting alderman and justice of the peace of the city of London; 
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that certain papers were submitted to him, copies of which were before 
Commissioner Nelson, the same having been transmitted to him by the 
President, charging the relator with having committed the crime of 
forgery in. the city of London ; and that those papers were sworn to be- 
fore the said Muggeredge. If then the said Muggeredge, as such alder- 
man and justice of the peace, had power and authority over the crime 
charged, to investigate the same, to administer an oath to the parties 
who signed such papers, and to issue the warrant which was issued by 
him, then there was, before Commissioner Nelson proceeded to act, a 
complaint under oath, made charging the relator with having committed 
the crime of forgery in the city of London, and such a complaint under 
oath as satisfies the provisions of the treaty. For the treaty does not 
require that the complaint under oath should be made directly to a 
magistrate in the country to which the alleged fugitive has fled ; but if 
it is made in the country where the crime was committed, to a magis- 
trate who has power to administer oaths and to investigate the criminal 
charge made, and take jurisdiction of the same, and the same, or a duly 
certified copy of the same, is transmitted to the government of the coun 
try where the fugitive has sought an asylum, and the government of the 
country to which the same has been transmitted recognizes it as authen- 
tic, then the terms of the treaty, which requires a complaint under oath 
to be made, has been satisfied. When the case of Kaine was before the 
Supreme Court of the United States, (14 How., p. 103,) some of the 
judges differed in opinion as to the effect of such testimony as was given 
by Edward Furnell before Commissioner Nelson in this case. While all 
agreed that such testimony was suflScient to prove thst the. foreign mag- 
istrate was duly appointed to the office which he assumed to have and 
hold, there was a difference of opinion whether it was sufficient to prove 
that he had power and authority to act in the way that he had assumed 
to act — some of them contending that such testimony was also sufficient 
to prove that such foreign magistrate had jurisdiction and authority to 
act in the matter in the way that it is proved the said magistrate did 
act, while others contended that it was not sufficient to prove any such 
jurisdiction and authority in the foreign magistrate. We are not in this 
case troubled with any such question. In the case of Kaine the Govern- 
ment of Great Britain made no demand upon the Government of this 
country previous to the examination before the Commissioner. They 
presented no papers to the President, purporting to be copies of deposi- 
tionswhich charged any crime. The President issued no warrant to the com 
missioner to have him investigate the case. But in the case of the relator, 
the Government of Great Britain did make demand upon the Government 
of this country that the relator must be delivered up to them, and accom- 
panied that demand with papers charging the relator with the crime of 
forgery, committed in London, and purporting to be a copy of a com- 
plaint, under oath, made to a magistrate having jurisdiction and power 
to act. Upon the receipt of these papers by the President, he issued his 
warrant to Commissioner Nelson to investigate the case. By issuing this 
warrant ihe Government of this country recognized and acknowledged 
the papers to be genuine, and that the foreign magistrate had jurisdio- 
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tioQ oyer the crime as charged, and power to act as he had assumed to 
act. By requiring Commissioner Nelson to investigate the facts, the 
GoYomment of this country admitted that the papers were genuine ; that 
a complaint under oath had been made in pursuance of the treaty ; for 
Commissioner Nelson could not investigate the facts until such com- 
plaint, on oath, had been made. When these papers, which purported 
to be copies of certain proceeding had before the foreign magistrate, were 
presented by the British Minister to the Government of this country, 
the good faith of his nation was pledged that the foreign magistrate, be- 
fore whom the originals were taKen, had authority to act, and had juris- 
diction over the crime charged, and that the facts stated in them were true. 
They were received by this Government upon that pledge. And this is 
sufficient to establish the fact, not only that Henry Muggeredge was an 
Alderman and Justice of the Peace for the city of London, but also the 
further facts, that he had jurisdiction over the crime charged, and power 
to administer oaths to the persons who gave their depositions before him. 
And the authority and jurisdiction of the said Muggeredge being thus 
proved, these papers, executed before him, fully proved that a complaint 
on oath was made against the relator, charging him with having commit- 
ted the crime of forgery in London, before Commissioner Nelson issued 
a warrant for his arrest. (See opinion of Judge Nelson in the case of 
Kaine, 14 Howard, page 145.) It is further claimed by the relator tdat 
there was no evidence of any kind before Commissioner Nelson to prove 
that he had committed the crime of forgery, as set forth and charged in 
the complaint under oath. The evidence tnat was submitted to Commis- 
sioner Nelson were copies of certain depositions upon which an original 
warrant in London had been granted by Henry Muggeredge, Alderman 
and Justice o.f the Peace for the city of London, and which constitute 
the complaint on oath, certified under the hand of the said Muggeredge, 
and attested^ by the person producing them to be true copies of the orig- 
inal depositions, and this was the only evidence before him of the crim- 
inality of the relator. Such copies are, by the act of Congress of the 
12th of August, 1848, made evidence in a case of this kind, upon a 
hearing before a Commissioner, upon the return of a warrant of arrest, 
as well as to prove that a complaint on oath had been made. It has 
been already shown that the action of the two Governments upon the 
demand made by the British Minister for the extradition of the relator, 
afforded sufficient proof that Henry Muggeredge was not only an Alder- 
man and Justice of the Peace for the city of London, but that he had 
jurisdiction and authority over the offience charged, and power to admin- 
ister oaths and take depositions. And it has been proved that the pa- 
pers produced as copies were true copies of the original depositions 
taken. These depositions go to prove that the relator — he being in the 
employ of Mcintosh & Co., as their clerk — did, without any authority 
from them, and in fraud of their rights, endorse their name in the simili- 
tude of the handwriting of one of the partners, to a bill of exchange pay- 
able to their order at the Bank of England, and did procure from the 
bank the amount of said bill, and immediately thereafter absconded to 
this country. The facts, then, in these depositions, tend and go to prove. 
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and are evidence to prove that the offence charged has by the relator 
been committed. But it is claimed by the counsel of the relator that 
no depositions taken in England, or copies of any such depositions, 
would, or could be evidence before Commissioner Nelson; that on 
the trial of the case he should have disregarded and rejected them, for the 
reason, as he alleges, that the law of Congress authorizing this kind of 
testimony is a nullity — that it is void, opposed to the treaty, and uncon- 
stitutionaK By the treaty the United States stipulated that they would, 
upon a certain kind of proof being produced to establish the crime of 
forgery committed in Great Britain, by any one who should fly to this 
country, deliver up to the authorities of the country where the oiTence 
was committed, the individual charged with the crime, that he might 
there be tried — that treaty became the law of the land. But it did not 
prevent the Congress of the United States from making further enact- 
ments on the same subject, unless such further enactments annulled or 
restricted the stipulations contained in the treaty'; and I cannot conceive 
how the act of August 12, 1848, either annulls or restricts any of the sti- 
pulations in that treaty contained. The law of Congress does not, in 
any way, interdict or restrain the engagements of the treaty ; and as it 
does not and is not opposed to the provisions of the Constitution, it was 
in the competency of Congress to pass it. Judge Betts, when the case of 
Kaine was before him, acknowledged the validity of this act of Congress. 
When that case was before Judge Nelson, he acknowledged its validity. 
And when the case was before the Supreme Court at Washington, the 
Judges there acknowledged its binding force. The law must, therefore, 
be considered a valid law. And being so considered, there was evidence 
before Commissioner Nelson to prove that the crime of forgery, as 
charged against the relator, was by him committed in London. The 
counsel for the relator further claims that, if there was evidence before 
Commissioner^ Nelson to establish the charge that he was called upon 
to investigate, that that evidence was not sufficient to establish such 
charge; that he erred when he found that the evidence was deemed by 
him sufficient to sustain the charge, and that therefore the relator ought 
not to be holden under the warrant of commitment which he issued. 
The first question that presents itself on this branch of the case is, what 
right had 1 to interfere, even if I should be of the opinion that he erred 
in judging of and weighing the evidence, when he &und that the evi- 
dence was deemed by him sufficient to establish the charge he was called 
upon to investigate ? Commissioner Nelson has the same authority, in a 
matter of this kind, as a Judge of the Supreme Court would have, had 
he undertaken to investigate the charge. And I have no more right to 
sit in judgment on the opinion by him framed, that the evidence was 
deemed by him sufficient to sustain the charge, when there has been 
any legal evidence before him to prove the charge, than I should have to sit 
in judgment on the opinion of a Judge of the Supreme Court in a case 
under the like circumstances. I have no such power given to me by the 
law ; and I have no disposition to exercise a power to discharge upon a 
habeas corpusy or to attempt to exercise such power, unless it is siven 
to me by law. The act of Congress, in prescribing the duties and the 
powers of the Commissioner^ provides that " if on such hearing the evi- 
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dence be deemed safiBcient by him (the Commissioner) to sustain the 
eharge, nnder the proyisions of the proper treaty," it shall, among other 
things, be his duty to issue his warrant of commitment of the person 
accused, to wait the determination of the President, whether or not he 
will, upon the evidence taken before the Commissioner, issue a warrant 
of extradition. Where there is any legal evidence before the Commis* 
sioner to establish the charge, and that legal evidence is deemed by him 
sufficient, no matter how many others may deem it insufficient, and he 
grants a warrant of commitment, that commitment must stand, and no 
Judge has a right to disregard it, or to render it ineifeetual) at least not 
until the expiration of two calendar months after it shall have been is- 
sued. In such a case no one can revise the opinion of the Commissioner 
but the President. The President has that power. If he should be of 
the opinion that the evidence taken before the Commissioner on the hear- 
ing was not sufficient to sustain the charge, then it would be his duty to 
withhold a warrant of extradition. If he should be of the opinion that 
it was sufficient, then it would be his duty to grant such warrant. The 
necessities of the case, therefore, do not require that I should express an 
opinion upon the sufficiency of the evidence upon the hearing before the 
commissioner. As that evidence has been produced before me, however, 
I will state that, in my judgment, it was sufficient to hold the relator to- 
a trial, and that the determination of the Commissioner was fully autho- 
rized and justified* It was his duty to decide as he did. I will not give 
my reasons for this opinion, for 1 do not feel disposed to furnish an ar- 
gument which may be used by others against the relator on the trial. 
His youth and apparent simplicity would induce me rather to aid in his 
acquittal than to aid in his conviction. My duty, however, compels me 
to declare that he must remain in the custody of the Marshal, under the 
warrant of commitment issued by Commissioner Nelson, in pursuance of 
the requirements thereof. 
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Before EDMONDS, EDWARDS, and MITCHELL, Justioes. 
[December General Term^ 1858.1 

James F. Depeysteb and Richmond Whitmarsh against The Sun 
Mutual Insurance Company. 

Where the inBoraiioe is iipoo articles induded iritfain the usual memoraDdum in the 
policy, an actoal destruction in specie of all the articles so insured must take place in 
order to entitle the insured to recover for a total loss. 

ffeldy that the now preyailing rule in England, as settled in the case of JRcmx ts. Sahador, 
is inconsistent with the rule of law recogniaed in this State; and the early decisions of 
the Coorts of this State re-affirmed. 

Where the insurance was upon hides, and a laige majority of them were destroyed br putr^ 
faction consequent upon their being damaged by sea water, but a portion of them re- 
mained in Koeeie and were sold in a port of necessity as damaged mdes^ keid that iho 
insured could not recover for a total loss. 
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This was an action, as for a total loss, to recover the value of certain 
hides, insured in a voyage from Santa Martha, on the Spanish Main, to 
New York. It was proved on the trial that a portion of the hides were 
so damaged that they had to be thrown overboard, and the remainder, 
being in a putrifying condition, were sold at Havana as damaged Aides, 
it being thought impossible to carry them to the end of the voyage, 
though a small portion of them were afterwards dried and carried to 
Boston. It was urged on the part of the defence, that as the hides were 
a memorandum article, unless there was an actual total loss of all the 
cargo, there could be no recovery for a total loss. The Court below 
charged the jury, ^^ that other causes than those limited by defendants' 
^^ counsel may entitle the plaintiffs to recover, as, for instance, if the hides 
"were in such a condition that no prudent man would have taken them 
" to New York after the damage they had received before their arrival 
** at Havana, and if the damage was caused by the sea water.'' To this 
charge the defendant's counsel excepted, and the Jury finding for the 
plaintiffs for a total loss, the ease came before the General Term on 
Appeal. 

Hiram Ketchum and Ogden Hoffman^ for appellants. 

George Bowman and F. J3. Cuttings for respondents^ 

Edmonds, J. — In regard to plaintiffs' righ4; to recover as for a total 
loss, the defendants claimed that the property insured being memoran- 
dum articles, there could be no total loss because a portion of it remain- 
ed in specie and was of some value after the disaster. 

The Judge refused so to rule, and, on the other hand charged, other 
causes than those may entitle plaintiffs to recover, as for instance, if 
the hides were in such a condition that no prudent man would have taken 
them to New York after the damage they had received. 

Under this charge the jury were at liberty to find, as they did, as for 
a total loss if the goods were so damaged that no prudent man would 
have taken them to New York, even if they did all of them yet exist, 
though in a damaged state. 

This rule and the verdict thereon would be all right as to property 
not^included in the memorandum where a constructive total loss is allow- 
able. But they are wrong as to memorandum articles, for there a reco- 
very for total loss is allowed only when the property has actually been 
lost in toto. A constructive total loss may be where the goods g.re da- 
maged more than half their value, and the insured abandons to the in- 
surer the remainder in their damaged state. But the memorandum has 
been construed to mean a different loss from that, and to signify the in- 
tention of the parties not to compensate for damage, but only for an ab- 
solute destruction. 

In Le Roy v. Goveriieur, 1 John. Ca., 226, and Magrath v. Church, 
1 Caines R., 210, this Court had this matter under consideration, and 
decided that to make the insurer liable, there must be an actual destruc- 
tion of the articles specified in the memorandum, and not merely such a 
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technical loss of the article as vonld authorize an abandonment. This 
rule was sustained in our Court of Errors in Wadsworth t. Pacific Ins* 
Co,y 4 Wend., 83, and by this Court in Jfeilson r. Columbia Ins. Co.f 
8 Caines, 108, and Salters y. Ocean In9. Co.y 14 J. R., 115* 

In the case in 8 Caines, the corn insured was bo damaged and oifen' 
sive that it was forbidden to be landed, and was sold as it lay on board 
for $400. On the trials the Judge charged that if the corn was of no 
value, as nutriment to man, it made the loss total, but if the vessel 
could have been repaired and reached her destination, the loss woutd 
have been a general average only. This Court held the charge wronj;, 
and they say, so long as the corn physically existed there could not be 
a total loss. 

Though good for nothing, the assured were not liable, being protected 
by the clause in the memorandum. 

This seems to be now the well established rule in this country. In 
the case in 4 Wend., it was established by our Court of last resort, 
when the difference between it and the English rule Was considered and 
the American rule adopted. So also it has been adopted in the United 
States Courts. Brays v. Chesapeake Ins. Co.y 7 Cranch., 417. Moreau 
V. Z7« S. Ins. Ca.j 1 Wheat., 219, and has been reiterated in this Court 
as late as 1841, in Bryan v. ^. Y. Ins, Co.^ 26 Wend., 617. There 
the article injured was corn, damaged by the stranding of the ship, and 
a few barrels of it only recovered ; and tlie Court say, that a total loss 
is only where the article is specifically and physically destroyed. 

The English rule is otherwise, and it is that which has been referred 
to by the plaintiff's counsel in Raux v. Salvador^ 8 Bing., N. S., 266. 
There it was held, the insurance being on hides, as memorandum arti- 
cles, that a portion of tbcm being entirely destroyed, it was competent 
to recover as for a total loss, pro tanto. The contrary of that, however, 
has been held in this country, in the cases already cited in this Court 
and in the U. S. Supreme Court. Dyson v. Bowcroft^ 8 B. & P., 476, 
and Burnet v. Kensington^ 7 T. R., 222, are referred to in the Ameri- 
can cases as laying down the opposite rule, and from which our Courts 
express their dissent. 

In the case now under consideration, a portion of the memorandum 
articles were not destroyed ; they were damaged merely, and were sold 
in a damaged state for over $1,400. That was, it is true, but a small 
portion of the property insured, and if it had not been included in the 
memorandum, an abandonment and a claim for a total loss would have 
been justified. But being in the memorandum^ and not being all de- 
stroyed, but some of it damaged merely, it is not such a destruction of 
it as to cause a total loss. 

The instructions to the jury were, therefore, wrong ; for they permit- 
ted them to find the full amount claimed, when the loss was merely a 
technical and not an actual total loss ; in other words, allowed the plain- 
tiffs to recover the same as if the memorandum had had no existence 
whatever. 

There must, therefore, be a new trial, with costs, to abide the event. 

Edwards, J., concurred. 

Mitchell, J., dissented. 
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[October General Term, 1858.] 

Before DUER, BOSWORTH, and EMMETT, Juatioes. 

John J. V. Westebvelt vs. Bartlett Smith. 

Where a boad is executed to a fiheriff bj a deputy, and a third person as surety for the 
deputy, in an action by the sheriff against sucli surety, to recover the amount which the 
sheriff has been compelled, by judgment, to nay for defaults of the deputy, covered by 
the condition of the bond, the record of the judgment against the sheriff is pnma'/aae evi^ 
dence in the action against such surety of the deputy's defiiult, on its bebg proveci that the 
deputy had notice of, and an opportunityto defend the suit against the sheriff, idthough 
the surety himseif had no notice of it: Where the alleged negligence was in not levying 
an execution when the debtor has pro^rty to satisfy it, proof that the execution was oom> 
mitted to the deputy, a recovery against the sheriff, and notice to the deputy of a suit 
against the eherifl^ and payment by the sheriff of the judgment so recovered, prima-fam 
entitle him to recover against the deputy*8 surety : 

The reasonable expenses of the sheriff in defending the suit against himself are also 
recoverable. 

A. bond'conditioned to indemnify the sheriff against all damages, costs, and charges to be 
imposed upon or demandable of the sheriff, in consequence of the deputy's de&ults, is aa 
agreement to indemnify against a UgaX HMlify* 

Thomas Dunlap was a deputy of the plaintiff, while the latter was 
sheriff of the Citj and County of New York. The defendant was one of 
the sureties of Dunlap, while the latter was such deputy, in a bond con* 
ditioned, that the plaintiff should not be subjected to, or have imposed 
upon him any damages, costs, or charges, by reason of any negligence or 
other wrongful act of such deputy. 

While such deputy, two executions were delivered to the sheriff to be 
executed, which were immediately placed in the hands, and under the 
charge of Dunlap. 

One was in favor of^Samuel Thompson and others, against Sheldon & 
Duncan, for $856 81, was delivered to the 8heriff,'and by him to Dunlap, 
on the first of February, 1849. (Feb. 1, 1849.) 

The other was in favor of Jeremiah Russell, (a^t.) Sheldon, Duncan^ 
and See, for $376 75,land was received by the plaintiff, and delivered to 
Dunlap, Nov. 24, 1849. 

In May, 1850, an action was commenced by Russell against the pro- 
sent plaintiff, to recover against him the amount of the execution last 
named, on the ground that he had neglected to collect it when the exe- 
cution-defendants had property which could have been levied upon, and 
of sufficient amount to satisfy it. In October, 1851, Russell recovered a 
verdict for $357 14, on which a judgment was perfected, including costs, 
for $662 59. The plaintiff paid in defence 01 the suit $225 75, making 
in all $913 79, of which the sureties in said bond, as the complaint 
alleges, paid $650, leaving the balance unpaid. 

In May, 1850, CharlesT. Shelton commenced an action against the 
present plaintiff, to recover the value of certain property, sold by Dun- 
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lap, on the execution in favor of ThompaoDy and others, against Sheldon 
& Duncan, claiming that it bad been mortgaged to him by a valid mort* 
gage, and on the 29th June, 1852, recovered a judgment for $1,619 18, 
and $162 92 costo, making in all $1,782 09, which the sheriff has paid. 
He expended in the defence 'of that suit, as the complaint states, 
1268 83. 

On the^trial of this action, the execution of the bond by Dunlap and 
the defendant Bartlett Smith, as his surety, was proved. 

The receipt of the two executions by the plaintiff, as sheriff, their 
simultaneous delivery to Dunlap to be executed, and the fact of their 
continuing in his charge and unaer his control, were also proved. There 
was evidence that while these executions were in Dunlap's hands, he had 
in his possession some $1,800 in money belonging to Sheldon, but whether 
before their return day does not appear. 

An affidavit, made by Dunlap, to procure a posponement of the trial 
of Shelton (v.) Westervelt, was read, in which Dunlap swore to the ab- 
sence of one Halletibeck ; that he had been to Hudson to procure his at- 
tendance ; that Hallenbeck's testimony was material to Dunlap, as his 
own counsel had advised him ; that he (Dunlap) was better acquainted 
with the facts connected with the defence than the present plaintiff. 

It was proved that the property, for the value of which, Shelton re- 
covered, as mortgagee, the judgment against Westervelt, was sold by 
Dunlap under these executions. 

It appears from the testimony of Dunlap, who was sworn on this trial, 
that he was present at the trial of the action of Shelton (v.) Westervelt, 
and of the action of Russell against Westervelt. 

The record of the recovery by Shelton (against) Westervelt, and that 
of the recovery by Russell (agt.) MVestervelt, were ^iven in evidence. 
Defendant's counsel objected to their being received in evidence, on the 
ground tha^ BartUH Smith was not notified of the pendency of those 
suits, and given an opportunity to defend. A verdict was rendered for 
the plaintiff, subject to the opinion of the court at General Term, upon 
the questions of law arising in the case. The question now presented is, 
does the evidence given, prima facie^ entitle the plaintiff to recover 1 

•4. J. Vanderpoelf for the plaintiff. 

•4. J. Willard for the defendant. 

By the Court. — Bosworth, J. — The affidavit, made by Dunlap, to 
procure a postponement of the trial oi Shelton against Westervelt, was 
read in evidence without objection. That shows very clearly that Dun- 
lap himself not only had actual notice of the pendency of that suit, but 
undertook the defence of it, so far as to endeavor to procure the testimony 
of witnesses deemed material, and that its defence was regarded by him as 
a defence made by himself. It also appears, by his own testimony, that 
he was present at the trial of Russell (agt.) Westervelt, and that he there- 
fore had notice of that suit, and, presumptively, an opportunity to de- 
fend it. 
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Considering the relation he occupied towards the sheriff, the fact of 
his having the exclusive control of the executions, and the farther fact, 
that daring the pendency of the suit brought by Shelton, he made the 
affidavit, and deposed to the matters stated in it, to procure a post- 
ponement of that trial ; and the further fact, that both suits were com- 
menced in the same month, and defended by the same attorneys, I think 
the evidence sufficient, uncontroverted, to justify a jury in finding that 
Dunlap had notice of the pendency of both suits, and an opportunity to 
defend. It was not objected, however, that sufficient notice of the pen- 
dency of these suits had not been given to Dunlap, but that no notice of 
them had been given to the defendant, his surety. If the view expressed, 
that there is sufficient proof of notice of them to Dunlap, be correct, 
then the judgments recovered against Westervelt were not only prima 
faciey but were conclusive evidence of Dunlap's liability to Westervelt, 
co-extensive with that of Westervelt to those plaintiffs, according to 
the form, force and effect of such recoveries. 

If they would conclude Dunlap, in an action against him, on this 
bond, the question remains whether they are any evidence of the liabi- 
lity of Bartlctt Smith in this action t The question, in this case, is not 
whether they are conclusive evidence against the surety, but whether 
they are prima facie evidence l^after first proving that these executions 
were in the hands and under the control of Dunlap. 

In Bartlett vs. Campbell, 1 Wend. 50, Campbell signed as surety 
for Jeffords an indemnity to the plaintiff as constable, to induce him to 
levy and sell on an execution in favor of Jeffords certain personal pro- 
perty. He did levy on and sell it. He was sued by A. Shaw, who 
claimed the property was his. The plaintiff gave notice of the com- 
mencement of that suit to Jeffords, but not to Campbell, and allowed 
judgment to pass by default. Bartlett, in the suit against Campbell, 
was nonsuited because no notice of the suit had been given to the latter. 
The Supreme Court reversed the judgment solely on the ground that 
thiU decision was erroneous, and that notice to the principal was suffi- 
cient to make the judgment against the plaintiff prima fade evidence of 
the liability of the surety in an action against him. 

Where a want of good faith, industry and sound discretion in the de- 
fence of the suit is not pretended, notice to the surety, in a case like 
this, is practically an idle ceremony. The surety cannot be presumed 
to be cognizant of any facts connected with the defence .* when his princi- 
pal, the deputy, has had notice of the suit, has actually assumed its de- 
fence, and it has been fully tried on its merits, with the aid of all the 
information relative to the merits possessed by the party whose conduct 
is the subject of controversy, it cannot be presumed that another trial, 
when defended by the surety instead of the deputy, could be attended 
with any different result. 

Unless some principle or right is clearly violated, by an adherence to 
the decision in Bartlett vs. Campbell, it would seem to be the duty of 
the Court to follow it. It was decided some twenty-five years ago, and 
does not appear to have been since questioned by the Court that made 
it. 
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The questions at issue, and to be determined in this action,{are these : 
had Dunlap so negligently performed his duties in respect to these two 
executions that Westervelt had been damnified thereby, and, if so, to 
what amount 1 The evidence produced established the facts, that as 
between Westervelt and the plaintiffs in those two executions, it had 
been incontrovertablj determined that Westervelt should pay the amount 
of those two judgments by reason of a neglect or improper performance 
of official duty with respect to them. The evidence given was also conclu- 
sive against Dunlap that the default was his own, and of his liability to 
pay to Westervelt the same amount. The liability of Dunlap to Wester* 
velt, as between themselves, the defendants could not controvert ; no 
fraud, or want of good faith in conducting the defence, being averred , 
Candee vs. Lordy 2d Corns. L75. Dunlap being personally concluded as 
to his own liability, does not the evidence which establishes it, at least 
prima facie prove that of the defendant? 

Does not evidence, which is conclusive against Dunlap of his breach 
of the bond, at least prima facie^ prove his breach of it, as against the 
surety 1 The reasoning or the Court in Drummondys. Preston^ 12 
Wheat. 515, directly supports this proposition, and affirms the principle, 
that evidence which is competent to show the default and which estab- 
lishes the liability of the principal, at least prima faciei establises the 
liability of a surety who has undertaken that the acts or omissions of his 
principal shall not damnify the plaintiff. In Drumm^nd vs. Preston^ the 
Court considered the case of Beat vs. Beck^ reported in 3d Harris and 
McHenry, 243, and disapproved of it if it was to be regarded as 
deciding that such a record was not prima facie evidence against a 
surety, but agreed that it was properly decided if the record was offered 
as conclusive against the surety. 

In Lee agst. C/arA:, 1 Hill., 56, the condition of the bond was, that 
Parmenter, (for whom Clark signed as surety,) ^^ should pay, or save the 
plaintiff harmless." A verdict^ in a suit against Parmenter, of which 
Clark, the surety, had no notice, was held prima facie evidence of the 
amount of the surety's liability. Duffield v. ScoU^ 8 T. R., 874j was 
cited as an authority conclusive upon the case, and sound in its principles. 

The bond in suit is conditioned, among other things, to indemnify 
Westervelt against " all damages, coses and charts whatsoever, hereaf- 
ter to be imposed, or demandable of, or against him.'' ^ 

Certain damages, costs and charges are proved by evidence conclusive 
as against Dunlap to have been imposed upon, and to be demandable of 
him, by reason of defaults of Dunlap, against which this defendant 
undertook to miotHTki^y him. This bond is conditioned against some of 
the same m»cters as that in Duffield v« Scott ^ viz., against ^^all costs, 
charges and expenses whatsoever, which the plaintiff, at any time there- 
after, should pay, sustain, or be put unto," &c. ^3 T. R., 874.) 

The terms of the bond in suit imply, that the obligors anticipated suits 

would be brought to charge the sheriff for alleged defaults of dbie deputy, 

Dunlap, and by it the obligors agreed to indemnify the plaintiff against 

all ^* issues and demands" prosecuted^ and against " all fines, demands, 

6 
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costs and charges" imposed or demandable of him by reason of such 

When suits are proved to have been brought against the sheriff, -which 
resulted in imposing demands, costs and charges upon him, which he has 
been compelled to pay, and such further evidence is given, competent as 
between these parties, as establishes conclusively the personal liability 
of Dunlap as between him and the plaintiff, it seems to me that, as a 
matter of common sense, it also establishes, prima facie, as against his 
surety, the fact of such liability, and that such damages, costs and 
charges were so imposed by reason of Dunlap's default. 

In Franklin v. Hunt, 2 Hill., 671, which was an action against the 
deputy, Anderson, and his sureties, to recover a bill of costs, to which 
the sheriff had been subjected in successfully defending a suit brought to 
recover a penalty by reason of alleged violation of official duty by the 
deputy, the pleaaer merely alleged notice to the deputy, and avered no 
notice to the sureties of such action. Although the case presents no 
question decisive of any point named in the case, the pleadings indicate 
an understanding of the profession, that notice to the deputy, without 
notice to his sureties, was sufficient to make the record of recovery 
against the sheriff, in such a case, evidence against the deputy's surety. 

In Lewis Y. Knox, 2 Bibb., 463, in an action on the surety-bond of the 




proof 

above reversed the judgment on the declared ground that the record was 
not evidence, unless accompanied with proof that the execution had been 
placed in the charge of the deputy. It does not appear from the report 
of the case, that notice of the suit was given to the deputy. The deci- 
sion implies that the court was of the opinion that the record of the re- 
covery against the sheriff, with proof that the deputy had charge of the 
executions, was prima facie evidence of the liability of the deputy and 
his sureties in an action against them by the sheriff. ( Vide Atkins v. 
Baily etal., 9 Yuger, 111,) 

In this case that evidence was given, and in addition to it, it was 
proved that the deputy had notice of the pendency of both actions against 
the sheriff, actually participated in the defence of one of them, and the 
inference is not an unreasonable one, that he took part in the defence of 
the other. 

The theory of the rule, that notice to the indemnitors of an action 
brought against their principal, and the tender of an opportunity to 
defend, mc^e the recovery against the principal conclusive against the 
latter is, that they operate to make the judgment, in Ic^^al effect, a 
judgment against themselves. Whatever is conclusive evidence against 
the deputy, is, at least, prima facie evidenoe agunst his sureties. 

Tyler v. Ulmer, 12 Mass., 164, was an action against the sheriff for 
the de&ult of Minott, his deputy, in not satisfying an execution out of 
goods which the latter had attached at the suit of the plaintiff. The 
evidence that Minott had received the execution in time to make it his 
duty to levy it, consisted of letters from him to the plaintiff's attorney. 
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To the admission of this eyidence the defendant excepted. The conrt 
held the letters to have been properly admitted, and said that ^^ the action, 
although in form against the sheriff, is substantially against the deputy, 
who is immediately answerable over to the sheriff upon his bond and 
against whom the verdict may be used as evidence to establish the claim 
of the sheriff against him." 

" We are also well satisfied that the practice has uniformly been to 
prove the necessary facts by the confession, oral, or written, of the 
deputy in actions against the sheriff." 2 Phil. Ev., 7th editn., 879- 
380 ; Moit et al. v. JKp, 10 J. R., 473. 

City of Lowell vs. Parker et al., 10 Metcalf, 309, was an action 
brought in behalf of one Bean against Parker^ a constable, and his 
sureties, to recover the amount of a judgment previously obtained 
by Bean against Parker^ for the value of property taken by the 
latter colore officii. Parker's sureties had no notice of the pendency 
of that action, and the question was, whether the judgment against Par- 
ker was evidence against the sureties of a breach of duty by Parker. 

The Court said : '^ But it is objected that this judgment was not ad- 
missible, because the sureties were not notified, and therefore it was res 
inUr alios. But we think this objection cannot be supported under the 
circumstances of this case. When one is responsible, by force of law 
or by contract for the faithful performance of the duty of another, a 
judgment against that other for a failure in the performance of such duty, 
if not collusive, is prima facie evidence in a suit against the party so 
responsible for that other. If it can be made to appear that such judg- 
ment was obtained by fraud or collusion, it will be wholly set aside. But 
otherwise it is prima facie evidence, to stand until impeached or con- 
trolled, in whole or in part, by countervailing proofs." 

In the case last cited, the constable was concluded by a recovery 
against himself. Of the suit in which it was held, his sureties had no 
notice. 

In the case before us, evidence of the deputy's default which con- 
cluded him, was given. In either case such evidence was competent 
proof of his default in an action against the sureties, and prima facie 
established it as against them. 

In Train vs. OotUd^ 6 Pick. 380, the defendant agreed with the plain- 
tiff, that one Ashley, who had given the plaintiff an indemnity bond 
against the consequences on levying on property pointed out by Ashley, 
'^ should indemni^ (him) in the premises according to the terms of his 
engagement to (the plaintiff.)" The plaintiff was sued by one Touro for 
taking the property, and the latter recovered. Gould had no notice of the 
pendency of lx)uro'8 suit against the plaintiff, but there was evidence 
tending to show that Ashley had notice of it. The evidence was not 
very explicit, and there was some reason to doubt whether Ashley had 
such notice as gave him an opportunity to defend it. The judgment 
recovered by Touro against the plaintiff was put in evidence against the 
objection of the defendant. . « , , * , , 

The Court charged the jury that " if they were satisfied that Ashley 
had seasonable notice to prepare for the defence of that suit, they must 
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coDsider it conclusive \ but if thej were not so satisfied, they must con- 
sider it as only prima facie evidence, and must determine upon all the 
evidence whether Touro ought to have recovered in that suit, and if so, 
how much." The jury found for the plaintiff. The defendant moved 
for a new trial, upon exceptions taken to the decision of the Court, and 
on a case on the further ground that the verdict was against evidence. 

The Court held the instructions given to the jury to be clearly correct, 
(p. 387,) and stated that, from the amount of the damages found, it must 
be presumed the jury considered the judgment conclusive. 

It will be noticed that Train agst. Gould^ was against the surety only, 
and that his liability arose upon an instrument separate from that signed 
by Ashley, his principal, and of a subseouest date. In that respect, it 
was a weaker case for the application of the rule which the Court held 
to be controlling, than that of Bartlett vs. Campbell^ 1 Wend. 50. 

In this case it is not necessary to go as far as the Court went in Train 
vs. Gouldy to hold that the plaintiff is entitled to a judgment on the ver- 
dict. It is not only necessary to hold, that as the evidence given was 
competent, and concluded Dunlap on the questions of his default, liabi- 
lity and the extent of it, it prima facie established them a^inst Bart- 
lett Smith, who by his contract undertook that Dunlap should not be 
guilty of any default, and that the plaintiff should not be damnified b^ it. 

This bond seems to be more than a contract of indemnity against 
damages to result from liabilities to which the sheriff may be subjected 
by reason of the deputy's default. Its condition is totally unlike that of 
the bond in Gilbert ys, Winans^ 1 Comst. 650. The condition of that 
was that the '' sheriff should not sustain any damage or molestation 
whatever by reason of any act from this date done, or any liability in- 
curred by and through said deputy." The latter case was held not U> 
be an indemnity against a liability or charge, but against actual damages 
resulting from a liability or charge. 

In this case the defendant contracts to indemnify the plaintiff ^' against 
all issues, fines, demands, damages, costs and charges whatsoever, here- 
after to be produced^ imposed^ prosecuted^ demanded or demandabk of 




9Xkd 

_ .... ^ „ , demandable^^ of 

him. If it is an undertaking that no damages should be demandable of 
him, and no costs and charges imposed upon him, by reason of Dunlap's 
default, then it was an indemnity against a legal liability^ and the reco- 
very of the judgments against Westervelt, for the default of Dunlap, 
was Itself a- breach of the bond, and entitled the plaintiff to recover. 

The terms of the condition would seem to be as comprehensive as the 
terms of the contract of indemnity in Chase vs. Hinman^ (8 Wend. 452,) 
and Warmck vs. Richardsouy (10 Mees. & Welsby, 284.) Those were 
held to be indemnities against a legal liability, and those cases are cited 
with approbation in Gilbert vs. Winans. 

In Warwick vs. Richardson^ it was an indemnity against " claims 
made ;" in this case it is against " damages, costs and charges imposed'^ 
or " demandable." 
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In this case the plaintiflT was to be saved from damages, costs and charge 
imposed upon, or demandable of him. That was the act to be done. Its 
non-performance was a breach of the bond, and the legal liability of the 
sheriff, or in other words, the amount of the damages, costs and charges 
imposed upon abd demandable of him, is the measure of damages. Da- 
mages, costs and charges have been incontrovertibly imposed, and are 
incontrovertibly demandable to the amount of the judgments recovered, 
in '^ issues prosecuted" against the present plaintiff. 

Many of the cases already cited, are full to the point, that the sheriff 
is equally entitled to recover the necessary costs of a defence, made in 
good faith, as the costs awarded against him, and forming part of the 
judgments. 

Under all the circumstances of this case, we think the sheriff is en- 
titled to a judgment on the verdict. 



PRACTICE CASES. 

JS. S. £itt)iertor tfottrt. 
[October Special TeriTi, 1868.J 

Before Mr. Justice BOSWORTH. 

The Union Mutual Insurance Company, against George N. Os- 
gend AND B. Alden. 

DEMURRER TO COMPLAINT— AVERMENT. 

It ia not a necesaary aTerment in the complaint that plaiiitifls are a bodj corporate. 
As a general rule, it is unnecessarj to aver anything in the complaint that is not required 
to be proved. 

The plaintiffs move for judgment on a demurrer to their complaint 
on account of the frivolousness of the demurrer. 

The causes assigned for demurrer are, that the plaintiff have not legal 
capacity to sue, because — First: That the complaint does not show 
whether the plaintiffs are a voluntary Association or Corporation. 
Second: That the complaint does not set forth the title of any act in- 
corporating the plaintiffs. 

^Iso that it does not state facts sufficient to constitute a cause of 
action, i. e., that it does not state that the plaintiffs had any power or aa- 
tiiority to receiye, hold or own the promissory note counted upon. 

There is no averment that the plaintiffs are a body corporate. 

Wm. M. EvartSy for plaintiff. 

for defendant. 

BoswoRTH, J. — There are two cases in Harrison's reports, and two 
m Blackford's, adjudging the precise point ; that it is unnecessary to 
AVer that the plaintiffs are a corporation. 8 Harrison^ Rep.y 105) id., 
168^ 4 Blaek, R. 267, id. 146. 
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The following cases in this State favor the same proposition ; 1 J. C. 
182, Bank of the U. S. v. Raskins 2 Cow-, 110; Bank of Vfica v. 
Smalleyy and cases cited in the latter in the opinion of the Courts 4 
Sand. S. C. R., 675. The Holyoke Bank vs. Raskins. 

It is a general rule that it is unnecessary to aver anything in the com- 
plaint that is not required to be proved. 

By 2 R. S. 458, § 8, it is provided that a Corporation plaintiff, cre- 
ated by ther laws of this State, need not prove its existence on the trial 
of the cause, unless the defendant shall have pleaded in abatement or in 
bar that the plaintiffs are not a Corporation. 

If the defendants deem such to be the fact, they can set up in their 
answer that the plaintifts are not a Corporation. 2 R. S., 458, ^ 3. 

It does not appear on the face of the complaint that the plaintiff is not 
a Corporation. It does not therefore appear that th^ plaintiff has not 
legal capacity to sue; unless that appears, a demurrer cannot^be sus- 
tained which is based on that objection. Code, § 144, Sub. 2. 

The name in which the suit is brought, being an appropriate Corpo- 
rate name, the plaintiff will be intended for all the purposes of the suit 
to be a Corporation unless the contrary be averred by plea. 3 Harri- 
son R. 108 ; 2 R. S., 458, § 8 ; Laws o/1845, ckap. 345. 

The plaintiffs must have judgment on the demurrer, but with liberty 
to defendants on serving on plaintiffs' attorney, within five days from the 
service of this order, an affidavit of merits to withdraw demurrer and 
answer in twenty days on payment of the costs of the demurrer. 

Approved by all the judges on consultation. 

N. Y. Supcrfor OCourt 

\February General Term^ 1854.] 

Before ALL THE JUDGES. 
The People ex relat. Davis against Sturtevant. 

OOSTB 17NDEK THE CX>DX — ^APPKALS IN SPXOIAL FEOOEEDIMQa. 

NotwitbBtaudiDff the Umitation implied in the title " 0/ Citil Action^* prefiLxed to Ptot 
IL of the Cooe, those proTisions of that part of the Code which related to costs upon 
appeals, are applicable to appeals in special proceedings, as well as to those taJcen in 
ayil actions, strictlj bo callea. 

The points raised on this appeal sufficiently appear in the opinion of 
the Court. 

D. D. Field opened the motion ; Rilton contra. 

Duer, J.-^The Court of Appeals, in affirming the final judgment or 
order of this Court, in the proceeding against the defendant as for a 
contempt, has awarded to the relators the costs of the appeal, and this 
judgment, as the proceedings have been remitted to this Court, it has 
become our duty to execute, and consequently to interpret. The ques- 
tion which we are called upon to determine is, whether the costs which 
the defendant is required to pay are those prescribed by the Code, or 
those which are taxable under the Revised Statutes* 

Section 807 of the Code, subd. 7, declaroB that the eoits to be allowed 
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oa an appeal to the Coart of Appeals, shall be $25 before argument* 
and $50 for argument ; and the Clerk in adjusting the costs has foUowea 
this direction. Mr. Justice Bosworth has affirmed the decision of the 
Clerk) but it has been earnestlj contended that the decision is erroneous, as 
inconsistent not only with the general design, but with the express pro- 
Tisions of the Code. 

I shall proceed to state in a condensed form the argument I hat was 
relied on to convince us of the error which we are urged to correct. 

The jurisdiction which the Court of Appeals has exercisd in this case, 
i) is admitted, is derived from the Code, but we are assured that it is 
a mistake to suppose that the Code regulates the costs on every appeal 
which it sanctions. The jurisdiction is founded on subd. 3 in § 11, 
which gives an appeal ^^ from a final order aflfecting a substantial right 
made in a special proceeding;" but the provision in ^ 307« which de- 
fines the costs to be allowed on an appeal, relates solely, it is said, to 
appeals in civil actions, and is not applicable at all to an appeal in a 
special proceeding. § 11 is in part I, of the Code, which, following its 
title, treats exclusively of ^' The Courts of Justice and their Jurisdic- 
tion." But § 207, is in Part IL, which treats as exclusively " of Civil 
Actions," meaning those actions and those only, which the Code defines 
and regulates. It is true that in this second part appeals are embraced 
and treated of under the general head of '^ Civil Actions," but in the 
provisions relating to them, an appeal is considered not as a new and 
separate action, but only as a further proceeding in the original action 
in which the order of judgment appealed from was rendered. So that 
throughout, appeals in civU actions, and those actions authorized by the 
Code, are alone intended. It was further observed in confirmation of 
these views, that proceedings as for a contempt against a party in a civil 
action are governed entirely by the provisions of Chap. 8, Tit. 13, Part 
II. of the Revised Statutes, and are therefore proceedings which the 
Legislature has declared that the Code was not designed, ana shall not be 
construed to affect^ (Code § 471,) and it seemed to be thought a necessary 
conclusion that an appeal from a final order in such proceedings must 
be regarded as embraced in the exception. 

This conclusion, however, so far from deeming it necessary, we do not 
hesitate to reject. It is true, that Title 13 of chap. 8, (2 R. S., 632,) 
— which treats of " Proceedings as for Contempt to Enforce Civil Reme- 
dies" — is unrepealed in all its provisions ; but these provisions relate 
wholly to proceedings in the Court in which the contempt is sought to 
be punished, and contain not a single word in relation to the mode in 
which the final judgment or order of the Court is to be reviewed by 
a higher tribunal. They have, therefore, no bearing whatever on the 
question we are now considering ; since neither t^eir construction, nor 
their application, can be Varied in the slightest degree by holding that 
an appeal from such an order is subject in all respects to the provisions 
of the Code. The whole argument, therefore, on the part of the defend- 
ant, rests upon the truth of the allegation that the provision in the se. 
cond part of the Code, in relation to appeals in their just construction, 
must be limited to appeals in civil actions, since, that the proceeding 
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against the defendant is not such an action, the Court of Appeals, in 
refusing to dismiss the appeal, has in effect determined. 

The second part of the Code is entitled " Of Civil ^ctions*^ and that 
this title was meant to refer only to those actions which the Code defines 
and regulates, we readily admit, nor is it necessary to deny that, under 
this general title, appeals in such actions are properly comprehended. 

The title of a law, however, it not unfrequently happens, is much nar- 
rower than its actual contents, and in such cases it has certainly never 
been supposed that an express provision must be altered or expunged, in 
order that the contents may be made to correspond with the title. The 
history of legislation shows, that of all the arguments which are used to 
fix the construction of a statute, that derived from its title is the weakest 
and most deceptive. In rare cases, the title has been invoked to aid, 
but in none has it been permitted to control the interpretation ; on the 
contrary, when a plain discrepancy exists, it is not merely a reasonable, 
but a necessary inference that the title is defective or erroneous. 

_ It happens in the present case, that the Code itself furnishes the clear- 
est evidence that the title of "civil actions'' upon which the learned 
counsel for the defendant laid the stress of his argument, is essentially 
defective, and so this Court upon full consideration has determined. 

The object of Section 8, in the preliminary title to the Code, is to 
announce that division of the entire act which its framers had deemed it 
proper to adopt ; and it declares that this division is into two parts, the 
first of which relates to "courts of justice and their jurisdiction,'' and 
the second not only to civil actions commenced after the Ist day of July, 
1848, (that is commenced under the Code,) but also, with the exception 
of the last four titles, to appeals to the Court of Appeals, and other 
courts — an addition which, if appeals are properly comprehended under 
the general head of civil actions, was plainly unnecessary, unless appeals 
in other cases than in actions under the Code were meant to be em- 
braced. That they were meant to be embraced, and that the latter 
words of the section were introduced • in order to embrace them, this 
Court, in Kanouse v. Martin^ (2 Sandford, 739,) has expressly decided, 
and in so deciding has held, that the title prefixed to the second part of 
the Code, does not cover all the subjects which its provisions embrace, 
and therefore, as defective and partial, is manifestly erroneous. An 
argument founded upon this title, we are therefore compelled to dis- 
regard. 

The action in Kanouse v. Martin was commenced previous to the adop- 
tion of the Code, but the appeal to the Court of Appeals from the judg- 
ment of this court was subsequent. 

The appeal had been dismissed with costs to the respondent, and the 
question to be determined was exactly the same as in the case now before 
us, namely, by what law the costs of the appeal were to be regulated. 
It was contended on behalf of the appellant, that the provisions in the 
court relative to costs on an appeal, were applicable only to appeals 
in civil actions commenced after the Code, but the learned Judge who 
heard the motion decided that the general words in section eight extended 
to all appeals subsequent to the Code, without reference to the time of 
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the commencement of the suit in which the appeal was taken, and that 
to hold otherwise would he a plain violation of the statute. It is true 
that this decision in its form was that of a single Juge, hut it was made 
with a full concurrence of two of his associates, and, as I personally 
know, was the result of their joint deliberation. It has, therefore, all the 
authority of a decision at General Term. 

It may he said, however, that the decision in Kanouse v. Martin, so 
far as its authority is binding, only proves that costs on an appeal must 
be adjusted under the Code, when the appeal is from a judgment in a 
civil action, and does not prove that the same costs must be allowed when 
the appeal, as in the case before us, is from a final order in a special 
proceeding. Hence, to meet the objection, a further examination of the 
provisions of the Code seems to be necessary. 

I proceed then to the title of the Code, which treats especially and ex- 
clusively of appeals. This is title 11, of the second part of the Code. 
It is headed, ^^ Of Appeals in Civil Actions," and if the provisions that 
follow correspond with this title, the position for which the counsel has 
contended, notwithstanding our decision in Kanouse v. Martin, is estab- 
lished, since we readily admit that it is only on those appeals which the 
Code regulates, that the costs which the Code has specified can be 
allowed. It happens again, however, unfortunately for the argument 
that has been addressed to us, that it is met and refuted by a manifest 
variance between the title of the law and its actual contents, since the 
former implies a limitation which the provisions that follow decisively 
reject. It is true that the law (treating this particular division of the 
Code as a statute) relates to appeals in civil actions, but it relates just 
as certainly to appeals in those special statutory proceedings to which the 
name of section cannot properly be given. The 2d chapter treats of 
appeals to the Court of Appeals, and its first section (383), short but 
most significant, is in these few words : 

" § 333. An appeal may be taken to the Court of Appeals in the cases 
mentioned in section 11." 

And the question at once suggests itself, for what purpose was this 
section inserted ? Not assuredly for the purpose of defining the jurisdic- 
tion of the Court of Appeals, since this jurisdiction had already been 
given and defined by the section which is referred to ; nor,-if it is suscep- 
tible of any other construction, are we at liberty to regard it as an idle 
repetition of a previous enactment. We think that the plain and sole 
object of the section is to indicate the cases by a reference, without 
enumeration, to which the subsequent provisions of the chapter, and all 
general provisions throughout the Code in relation to appeals to the 
Court of Appeals, shall be construed to apply, and that the construc- 
tion and effect of every section containing such a provision are conse- 
quently the same as if in each an appeal from a final order in a special 
Sroceeding were separately mentioned. Thus the section which imme- 
iately follows prescribes the written undertaking which must be executed 
on the part of the appellant to render an appeal effectual, and sections 
327 and 328, in the preceding chapter, the notice which is necessary to 
be served and the duties of the Clerk in transmitting the papers to the 
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appellate court ; s^d we apprehend it cannot be doubted that all these 
provisions apply just as plainly and certainly to an appeal from an order 
in a special proceeding, as to an appeal from judgment in a civil action. 
At any rate no such doubts were entertained by the learned counsel w^ho 
have conducted the proceedings on the part of the defendant and his col- 
leagues, since in taking the appeals from our determination which they 
deemed it expedient to advise, the provisions of the Code were carefully 
and exactly followed. 

Our conclusion is, that the appeals to the Court of Appeals, which are 
referred to in the title " Of Costs," are the same that the chapter " Of 
Appeals," has declared may be taken ; and consequently, that to every 
appeal so taken, the provisions that govern the allowance of costs must 
be construed to apply. The work of the framers of the Code would be 
manifestly incomplete had they omitted a provision for costs on any 
appeal which they meant to sanction and regulate. Legislation thus 
bungling and defective, it would be unjust to impute to them. Whatever 
may be the terms in which other persons may choose to describe their 
labors, in my deliberate judgment they have accomplished, and generally 
speaking, ably and successfully accomplished, a most difficult as well as 
important and honorable task. 

The monument that has been raised as a work of science and art, may 
doubtless be improved. Its defects may be supplied, and its proportions 
corrected or enlarged. But the foundations are solid and deeply laid, and 
the structure will stand. Manet et manebit. 

There is an additional, and, I think, conclusive reason, for holding 
that the relators are entitled to the costs which they claim. Unless 
those allowed by the Code may be given, there are none to which they 
can be entitled ; and the judgment which we are required to execute will 
be inoperative and void, from the absence of any rule or standard by 
which the costs that are awarded may be estimated. The Code has, in 
terms, abolished writs of error ; and although not in terms, yet by neces- 
sary implication it has abolished appeals as formerly understood and pro- 
secuted. 

It has abolished them by the substitution of proceedings so widely dif- 
ferent that the costs which are taxable under the Revised Statutes can 
no longer be applied to them. It was said by the court in the case of 
Kanouse v. Martiriy that if the writ of error is taken away the fees for 
prosecuting it must fall to the ground. If the proceeding which is the 
principal, is abolished, the compensation for conducting it, which is a 
mere incident, cannot remain. And these observations apply just as 
truly to the abolition of the proceeding which was formerly called an 
appeal, as to that of a writ of error. The term " Appeal " is indeed 
retained, but its meaning is so essentially changed that the proceeding 
which it denotes can with no more propriety be treated as an appeal in 
equity than as a writ of error. It is, however, to appeals in equity that 
the costs given by the Revised Statutes plainly relate. The Court of 
Appeals certainly meant that their judgments should be enforced, and if 
it can only be enforced by the allowance of costs under the Code, we are 
bound to say that these and these only are the costs which the judgment 
awards. 
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There remains only a single observation. The Code has declared 
(section 491) that its provisions shall not afiect appeals from Surrogates' 
Courts. The exception of these appeals was plainly unnecessary, had it 
not been seen that the general words of the Code would otherwise be 
construed to embrace them ; nor would the exception have been confined 
to these appeals, had it been thought that any other were proper to be 
included. The solitary exception proves the rule — proves that m all the 
cases not excepted, the provisions of the Code in relation to appeals were 
meant to be understood in the full extent of the terms in which they are 
expressed. It is thus that we interpret them. The decision of Mr. 
Justice Bosworth is therefore affirmed with costs. 



N. i|. 0tiprtmt Crort. 

[February Special Term^ 1854.] 
Before Mr. Justice MTTOHELL. 

l^icHOLAs K Oaklet against Alexander McCotter. 

A iudgment entered after the let of July, 1848, on a bond and warrant of attorney, executed 
before the Code took effect, in the name of the assignee of the bond and warrant, is ir- 
regular and void where the warrant cont^ns no authority to enter it in the name of the 
assignee. 

Where such bond and warrant is assigned, sectioD 882, 8, 4, and 424 of the Oode has no re- 
lation to the matter, and the assignee's remedy is on the bond. 

To authorize the entry of judgment on a bond and warrant of attomej, under the old sys- 
tem, or under section 424 of the Oode, the authority must be found m the warrant to en- 
ter it in the form in which it is proposed to enter it 

SemhU, Such authority to enter it must dearly appear in the warrant 

This was a motion to set aside a judgment entered after lOth 
July, 1848, on a hond and warrant of attorney, executed before the Code 
went into effect, and executions issued thereon. The material facts ap- 
pear in the opinion of the court. 

Dy McMalisoHy Jr^y and Edward Sandfard^ for the motion. 
Lapaugh fy Downing^ contra. 

Mitchell, J. — Before the Code took effect, a bond and warrant of 
attorney to confess judgment thereon, was given by the defendant to one 
Mann ; the warrant contained no authority to any assignee of Mann to 
enter judgment, or to Mann to enter it in the name of any assignee. 

In 1851, Mann assigned his property to Oatley, a receiver on pro- 
ceedings supplementary to execution, and then Oatley entered up this 
judgment on the bond and warrant of attorney to Mann. The defend- 
ant moves to set it aside as irregular. 

The warrant, in these cases, is not a mere naked power — ^in the sense 
of a power not founded on any consideration j still it ia a naked power 
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as regards any property : it does not transfer an interest or title to any 
specific property, and so is unlike a mortgage of specific, real or personal 
estate, with a power of sale ; then the mortgage transfers an interest in 
the property, which is transmissible to executors, administrators or as- 
signees, and the power accompanies that transmitted interest. 

The warrant of attorne]^ is in favor of a particular person, that judg- 
ment may be confessed in favor of that person : it authorizes any 
attorney of the court to appear in a suit to be brought by that person 
and to confess judgment to him. If the attorney should have appeared 
under the old system for the defendant, on the filing of the bond, war- 
rant of attorney, and declaration, and had filed common bail, and then 
the plaintiff or defendant had died, judgment could not afterwards be 
entered, because the suit would be abated. If there were two 
plaintiffs and one had died, the suit would surviye to the survivor ; and 
judgment could le entered in his- name ; if one of two defendants had 
died in a suit commenced in the ordinary way, the same result would 
follow. But where a warrant of attorney was given by two debtors and 
it did not in form authorize judgment to be entered against one or both, 
the court would not authorize judgment to be entered against the survi- 
vor of two, as it was not within the authority given, or the intent of the 
parties ; but it was allowed to enter judgment in favor of the survivor 
of two to whom a warraht was given ; the two held as joint tenants, to 
whom the law gave the right of survivorship, and so that right was with, 
the power. (See 15 East, 592 ; 7 Taunt. 453.) 

But judgment could not be entered on a warrant of attorney in favor 
of a single plaintiff after his death. {WUd v. Sands, 2 Str., 718.) 

When a femme sole married after giving a warrant of attorney, it is 
agreed that judgment could not be entered against her. Some elemen- 
tary books say that if ^, femme sole married after a warrant of attorney 
was given to her^ judgment could be entered in the name of her and her 
husband. The case of Marder v. Lee (3 Barb., 14, 69) referred to to 
sustain this position, merely decides that it is irregular to enter up such 
a judgment without leave of the court, aad that the judgment so entered 
should be set aside ; and what was said as to the effect of the leave of 
the court was mere opinion. 

In Reynolds v. Davisy (12 Mod. 388,) it was argued that judgment 
could not be entered for the husband, for that was beyond the authority 
given. Holt said they had better enter it in the wife's name as b^ femme 
soky but nothing was done. 

It was as much beyond the authority given to enter it in the name of 
husband and wife as to enter it in the husband's name. The analagous 
case, 7 Mod. 53, contains only a statement of the inclination of the 
court, and went off against the plaintiff, but on another ground. 

In Gee v. Lane^ (15 East, 692) when the court refused to allow judg- 
ment to be entered against the survivor of two defendants on a warrant 
to enter judgment against the two. Lord Ellenborough put it on the 
ground that an authority to enter judgment against them would not war- 
rant a judgment against one alone ; he added ^^ the authority mt^t be 
jmrsuedy we eannot violate it." 
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This, as well as the previous case of Reynolds y. Davis place the de- 
cisions on the* true ground that to justify the entry of the judgment, the 
authority must be found in the warrant to enter it in the form in which 
it is proposed to enter it. And the decisions in 5 Hill, 497, and 8 Denio 
257, would imply that the authority must be clearly found there. An 
authority to enter judgment in the name of Mann is no authority to 
enter judgment in the name of Oatley, although Oatley be his assignee. 
When the authority was panted, the law would not have allowed a 
judgment in favor of an assignee, so it cannot be supposed that it was 
within the intention of the defendant that it should be so entered. 

This warrant of attorney was given before the code took effect, but no 
action was commenced under it, until after the code was in full force ; 
and from that time judgments upon confession were to be entered only 
in the mode prescribed by it, and on a statement in writing, to be signed 
by the defendant, and verified by him. 

No such statement was made in this case, so the confession is not valid 
under the code, (§ 382-3,&c.,) and the power of attorney toeing a mere 
power to confess a judgment, and not a judgment in fact, and not being 
given in any suit then pending, gave no vested right to Mr. Mann to have 
the judgment entered up according to the law then in force; it gave him 
a right to have it entered according to that law so long as that form of 
remedy was allowed by law, but no longer. 

When the legislature abolished that mode of remedy, it abolished it 
as well as to powers then given, as to those thereafter to be given; the 
code in thts affecting the remedy only, and not any right of action. The 
right of action is still perfect on the bond. 

The judgment and execution must be set aside, and the defendant 
(unless some cause to the contrary be shewn) should stipulate not to 
bring any action for the irregular execution. 

Plaintiff must pay the costs of the motion, (^10. 
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HfH. S. (Common |llea0. 

Joseph M. Richards against Joseph Sandford. 

[General Term.] 

Before INQRAHAM, DALY and WOODRUFF, Judges. 

It is no ground for asking a new trial that irrelevant or incompetent evidence was giyen bj 
the prevailing party, whea no objection was made to the evidence on the trial, (and there 
is no proof of surprise or fraud,) although such improper evidence maj have influenced 
the jurj. 

The Court may srant a new trial as well where the damages are Inadequate, as where they 
are excessive, if the case be such as dearly to indicate that the jury have acted under the 
influence of partiality, bias or perverted judgment. 

Where the plaintiff recovered a judgement in an action for the defendant's negligence, by 
which the plaintiff was injured and sustained serious bruises upon his mouw and face, 
and one of his teeth was broken Off, and the jury rendered a verdict for ten dollars 
damages only. J3Md, that the damages were inadequate, and new trial granted on judg- 
ment of costs, unless the defendant prefers to commt that the verdict be modifled oj 
increasing the amount to one hundred dollars. 

The facts sufficiently appear in the opinioa. 

C Bainhridge Smithy for plaintiflF, 

Speir if J^Tashj for defendant. 

Woodruff, J. — An appeal is made from an order at Special Term 
denying the plaintiff's motion for a new trial ; and we are urged to 
reverse that order upon two grounds : 

First) Because irrevelant and inadmissible testimony was given on the 
part of the defendant, and 

Second, Because the damages are grossly inadequate to the injury 
sustained by the plaintiff through the culpable negligence of the de- 
fendant. 

In relation to the first ground it must suffice to say that the whole 
of the testimony offered by the defendant was received without objec- 
tion. 

Although it is true, that on a motion for a new trial, (which is ad- 
dressed in some degree to the discretion of the Court,) it is not essential 
that a formal exception should in all cases be entered to the ruling of the 
Court, to entitle the moving party to insist that he has been aggrieved 
by the admission of improper testimony ; yet, we are pointed to no case 
in which a party has been permitted to remain silent, while testimony 
which may be strictly inadmissible is given, without calling the attention 
of the court thereto, or making any objection, and afterwards, without 
any pretence or surprise or fraud, when the verdict proves unsatisfacto- 
ry, successfully insisting upon a new trial to enable him to venture 
again before the jury. Nor do I think a party should be permitted thus 
to suffer questions to be put to witnesses, their testimony to be taken, — 
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it may be in the hope that the testimony will operate in his own favor — 
and afterwards complain that such evidence ought not to have been 
received. A party may properly be required to be active and reasona- 
bly diligent in the protection of his rights, or his appeal to the discretion 
of the Court should receive little favor. 

It is obvious that if new trials were to be ordered under circumstances 
like these, scarcely a trial is had in which the like application might not 
be successful, for it rarely happens that no evidence is given which, if 
objected to, mighs not be held irrelevant or improper. 

But upon the second ground, I think a new trial should be ordered. 
The action is brought to recover damages sustained by the plaintiflf in 
falling over stones left upon the sidewalk, on a dark night, in front of 
the defendant's premises, by which one of the plaintiflPs teeth was bro- 
ken out, and his face otherwise cut and bruised. Under a charge from 
this court, to which there was no exception, and which, though not con- 
tained in the case as settled, we must assume to have been correct, the 
jury have found that this injury was sustained by the culpable negli- 
gence of the defendant, without fault on the part of the plaintiff, and I 
think they were warranted by the evidence in finding, and for this injury 
the jury award to the plaintiff ten dollars damages only. 

I fully agree that the general rule is, that in actions for torts, when 
the rule of damages is not fixed by any definite, ascertained rule, a new 
trial is not to be granted, because the Court think the damages either too 
great or too small. But this general rule is clearly open to exceptidh, 
alike applying to excessiveness and inadequacy of damages. In the lan- 
guage of the Court, in Collins v. The Albany fy Schenectady Railroad Co.^ 
** When the damages found by the jury are either so large or so small as 
to force upon the mind of every man, familiar with the circumstances of 
the case, the conviction that by some means the jury have acted under 
the influence of a perverted judgment, it is the duty of the Court, in the 
exercise of a sound, judicial discretion, to grant a new trial." 

Such, in my judgment, is the character of the present verdict ; it can- 
not be reconciled in any manner with an honest and intelligent purpose 
to give the plaintiff an indemnity for the injury received ; it even leaves 
the plaintiff to pay the costs of the litigation. The case did not call for 
exemplary damages, but a just indemnity was due to the plaintiff, and 
thougn there is no precise standard by which such indemnity can be mea- 
sured, it seems to me a mockery of justice to call this verdict indemnity 
in any sense. 

The case above referred to from 12 Barbour, 492, and the cases there 
collected, seem to me to present the true rule on this subject, and to call 
for our interposition. 

On the other hand, I think the defendant should be permitted to avoid 
a new triaV, as in that case, and in Armitage y. Haley y 4 Q. B. R., 917, 
by consenting to a modification of the verdiet. If, therefore, he thinks 
proper to consent that the verdict be raised to one hundred dollars, 
judgment should be ordered for the plaintiff for that sum, and a new 
trial be denied. The order at special term should, I think, be modified 
in conformity with these views, and in default of such consent, a new 
trial should be ordered on payment of costs. 



96 THE NEW YORK LEGAL OBSERVER. 

liT. Y. Superior Oourt — Jazris agt, Gunxung. 



[Special Term.] 

Before Mr. Justice iHOFFMAN. 

Ja&tis against Gunning. 

LANDLORD AND TENANT. COUNTER-CLAIM. 

Injuries sostaiDed by the tenant, from acts of the landlord, not amotmting to an eTictioo, 
cannot be pleaded as raisixig coonter daima in an action for rent. 

This was an action brought to recover one quarter's rent for premises 
No. 72 Canal street, on the usual landlord's and tenant's agreement. 

The defendant put in a general denial, and also setting up as grounds 
of counter claims the erection of sign in front of windows by plaintiff, 
the spilling of a pot of paint on the carpets by him, and that plaintiff 
agreed to let the premises to the defandant for another year, but, on 
tSe 1st of May refused so to do, and compelled defendant to hire other 
premises — ^for all of which damages are claimed. 

The plaintiff demurred to the counter claims, on the ground that they 
were not connected with the subject matter of the action. 

J. A. Lane, for plaintiff, cited — Cram v. Dressidy (2 Sand. S. C. R. 
125 ;) Mayor y Aldermen, ^c. against Mabee, (not yet reported ;) Young 
V. Dake, (1 Selden, 468 ;) Beardesley v. Stouet, (7 How. Prac. Rep. 

John A, Bryan, for defendant, contended that the counter claims 
were connected with the subject of the action, and that the wording of 
the Code was sufficiently broad to allow them to be set up ; and cited 
Batterman against Pierce, (8 Hill, 171,) &c., &c. ; Code, sec. 160. 

Hoffman, J. — The two cases in this court appear to decide the pre- 
sent demurrer. There was no eviction, total or partial. The defend- 
ant's right would be for damages in a separate action. This disposes 
of the first and second separate defences. 

As to the third defence, it is plain that the defendant could have 
held possession if his statement is correct, and the presumption must be 
that he removed voluntarily. The demurrer to these portions of the 
answer must be i^Uowed, with $10 costs. 
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C!0HMfiHTARIE8 ON TH£ LaW OF MAAaiAO£ AND DiTOaCS, AND EtI-^ 

DENCE IN Matrimonial Suits. — By Joel P&entisb Bishop* 
Boston : Little, Brown, and Company ; London : Wii.liam 
Maxwell. 1852. 

The Ittw has to deal with no snbject of greater interest and magm-* 
tade than that of marriage and divorcei for tiliere is none whioh more 
intimately concerns the happiness of the individaal, and the welfare of 
the State. Religion, Legislation, and Jarispradenoe, all claim it aa 
part of their province, and each asserts over it a sei)arate control. 
Afarriago is claimed by the Church to be a divine institution, and there-^ 
fore subject to spiritual government. The leffislator re|^ards it as a part 
of the social order, and throws around it the limitations and protec- 
tions of Statutes. The lawyer treats it as a civil contract, but one of 
a high and pecnliar mature. The subiect, therefore, demands, at the 
han£ of the lawyer, a treatment broad enoi^h to cover ^ its various 
aspects, and unfettered by the formal rules and niee distinctions, to 
which in other branches of his science he is taught to adhere. 

Regptfdinff the subject of marriage and divorce in ikis general light, 
we have read Mr. Bishop's book with the greatest satisfaction. He evi- 
dmtly began, as every author oujght, the work of composition, with a tho- 
roughly prepared mind, after having exhausted his subject by a full exami- 
nation (/the ri^ht sources, on the nght method. This is especially evinced 
b^ the manner in which he has arranged and distributed his matter. Be- 
ginning with a brief but instructive exposition of the Ecclesiastical law, 
he passes to our own jurisprudence upon the subject, pointiitt out the 
sources from which it is derived, and the foundations upon whi^ it rests. 
The nature and definition of marriage is then ^ven. A chapter is 
then devoted to distinction between void and voidable x«iarriages,-«-a 
distinction important to be observed — and which he sets forth in a dear 
and accnrale manner. This is followed by an entire book on the causes 
which render a marriage a nullity. He then treats very fully .of the 
suit for divorce, both in respect to the cause of action and the method 
of proceeding. The consequences of a divorce are next considered, and 
under this head the author has discussed with great fiolness and per- 
7 
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spicnity, the subject of alimony, — the division of the estate, and the 
custody of the children, and with special reference to the Statutes of the 
different States. The closing booK of the volnme is devoted to *^ The 
Forum for Divorce," in which he has considered the difficult and com- 
plicated questions which- arise out of the conflict of laws ; and also the 
subject of legislative divorces. We regard this distribution of the 
matter contained in the volume as one of its very great merits, because 
it is the order in which the subjects naturally succeed each other. This 
is what assists and satisfies the mind of the reader ; and, although Mr. 
Bishop has said in his preface, that it is not, perhaps, the most philoso- 
phical method, it is in our view, the only thing which maKes*any 
meUiod philosophical. 

There are several points in the treatment of the subject, in which 
Mr. Bishop's merit is striking and original. These lie chiefly in those 
parts of the book, in which the elements of marriage and divorce are 
considered ; and where so little depends upon authority, and so little 
assistance is to be derived from adjudged cases, it becomes all the more 
important to obtain a full and distinct apprehension of elementary 
principles. His clear and accurate definition of marriage itself, 
deserves especial mention. Marriage, as our readers are aware, is 
ordinarily pronounced a civil contract, and yet there is an evident feel- 
ing on the part of text writers, that this definition does not embrace die 
whole truth, and it has always been seen -by the courts that it would 
not do to treat the subject of marriage as a question of contract alone. 
Intimations of the true nature of relation, more or less distinct, have 
frequently been thrown out by eminent judges and authors, but we 
think the question is nowhere so clearly reduced and defined as in the 
pesent volume. Marriage, in the view of Mr. Bishop, is not dkcontradj 
but a status founded upon contract. In its inception it is a contract, 
but the contract once executed becomes /unc/uf officio: a relation is as- 
sumed by the parties — a status is imposed upon them, and henceforth 
it becomes comparatively unimportant how the relation was assumed ; 
for the rights and obligations belonging to it are determined by the laws 
of the status itself, and not b;f the mode of its creation. So long as 
marriage rests in contract, it is governed like all other agreements, by 
the laws of contracts. It binds in the same way — its violation is treat* 
ed in the same manner — ^it is like other contracts in the hands and un« 
der the control of the parties who made it, who may vary its 'terms, or 
waive its benefits, at their pleasure. Thus it is with the agreement to 
marrv. This rests in contract, and in contract alone. It binds nobody 
but the parties ; it gives no rights to any one else. It may be annulled 
at their pleasure, and its violation by one party renders him or her 
lukble in damages to the other. But the instant the status is assumed, 
either by virtue of the performance of this executory agreement, or by the 
contract of present marriage, there arises a totally new and ditferent class 
of rights, obligations, rules, and remedies, — ^rights which are the same in 
all oases, irrespective of the feelings or wishes of the contracting par- 
ties— obligatiomi which neither can escape, even with the consent of the 
otfaflr^Huid rules and remedies widely removed from ^e ordinary 
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methods of enforcing and yindicatiDg the obligations of contracts. What 
we hare said illustrates the distinction between the nature of a contract, 
and the marriage state. A case may be presented which will serve to 
show the importance of keeping this distinction in view. Fraud, it is 
said, in general, vitiates a contract and renders it void, ab iniHo. A 
false representation avoids the contract of sale, and no property passes 
from the seller to the buyer. The concealment of a material fact, 
avoids the contract of insurancci and in case of loss the assured cannot 
recover, and so in other instances. Now, if marriage is a contract, the 
same consequence should follow, and a fraudulent representation, in a 
material point, respecting the circumstances or condition of one of the 
parties, should also make void what has been done, and restore the par- 
ties, or at least the wronged one, to his or her original condition. This 
would be the reasoning and the conclusion, were a marriage a contract; 
and should a man induce a woman to marrv him by means of false repre- 
sentations of his wealth, the latter would be at liberty to throw off 
the marital relation, and vindicate such an abuse of her confidence in an 
action for damages. We have in mind instances in which divorces have 
been improperly granted, in consequence of this fundamental error in 
defining ^e nature of the marriage condition. But when the premises 
of this reasoning are corrected by regarding marriage as a status^ whicli 
arises, so to speak, out of the ashes of the contract which preceded it, 
a better guide is furnished for the decision of such a case ; for then the 
State intervenes, and asserts its interest in everything which concerns 
the status of its citissens, declares that it is not concluded by the condi- 
tions of an agreement to which, in its inception, it was not a party, and 
that it cannot permit its order to be disturbed by a deception, which a 
proper caution might have prevented. Hence it is, as Mr. Bishop 
brings into prominent view, that to a suit which puts in question the 
marriage relation, the State, as represented by the court, is always to 
be regarded as a third party concluded by no delay or mistake, so that 
a divorce cannot be granted on confession, or by default, nor a substan- 
tial defence come too late. 

We do not, of course, mean that the distinction to which we are 
alluding has never been apprehended or acted on before, but that it is 
nowhere so clearly stated and so amply illustrated, as in the present 
volume. It is here that Mr. Bishop has gone a step beyond the pre- 
vious text books and the courts, and has rendered a substantial 'service 
to legal science. 

Mr. Bishop has occasionally felt himself obliged to differ from the 
views of some eminent authorities ; and his criticisms, in most instances, 
are recooraiended by their excellent sense, a becoming modesty, and a 
respectful deference to those from whom he ventures to dissent. 

There are other points in this volume which invite remark, but our 
limits forbid it. To the general tone of commendation in which the merits 
of the book have compelled us to speak, we find nothing which requires 
us to make any special exception. Mr. Bishop's style is, in general, 
what it should be, simple and precise. In several instances, he has 
arrayed his language in some clumsy rhetorical ornaments, which, 80 far 
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m it g066t /««!« rflgard ^ a blemiah. His prefkee ia stilly ftod«oBi9» 
what Ceayily wi^iUen. Here} howeTOT) he has like a good lawjer bul 
followed the preoedento^beariog in SQind, perhaps, that honored preeept, 
nihil iiiniul et itnoentum^ et perfeetum ut^ and when shall we be able 
to say ferfeUum est of prefaces and dedications to law books;. His 
treatment of the subject of marriage and diyoroe is but little affected 
by these mi^or blemishes, and this, we feel well assured, will place his 
book at once, among the few first-rate treatises which form uie indis* 
pensable furniture of the lawyer's library. 

■1' I ' I ' ' ' • ■■ ,.'■'■ I f ■: .' ^a 

B. 0. )Di0trlrt Honxt. 

[Southern District of Kew York.\ 
Before the Hod. OHABLES A. INaERSOLL. 

Tbe Bark Majestic* 
bill or lading — ^delite&t of cargo— dutt of coumon carriers. 

Under a bill of lading from a fortign port to that of New York, the oonaignee befog 
regarded as the owner of the freight, 

HM^ that the eairier wai not boond to nnlade at a plaee aeieeted bj the ooongneek 

That when tbe earner eeleoted the plaee it mnst be good, safe and proper. 

That unlading there, with notice to the oonaignee, would be eqniTalent to a personal de- 
livery. 

^VlMre the* earner had setocted a '^ile decbf ftv nnladBng a ecaiiignmeBi of vnm, aaL 
after binding a portMii» was appriaea that the deck could not, with aafetr, be bnrdened 
with nore^ and, notwithstanding a large qnantity waa superadded and the dock gare 
way, 

EM, that tile carrier was liable for aU the iron kei 

The principal facts are stated in the opinion of the Oonrt. 
Benedicty Scomll ^ Benedict^ for Libellants. 
Oioen ff BettSy for Respondents. 

Ingersoll, D. J« — The libel in this case is filed by Francis Vose, 
Charles L. PerkinSi and John B. Eettell, against Thomas Allen, the 
owner of the British bark Majestic, for the recovery of the value of a 

Joantity of pig ijconi shipped at Belfast, Ireland, by Ralston, Goodwin 
Er Co., on board the Majestic, to be carried to the port of New York, 
a«d tberS) at said nort, the dangers of the seas only excepted, to be 
delivered to the libeUants or their assigns. About 50 tons of the iron of 
the 220 tons so shipped, was lost at the port of New York, while the 
Majestic was discharging her cargo, by the breaking and sinking of a 
pile wburf or bri4go, upon which the iron was placed when being landed 
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from the bsrk| and the claim of the libellants is, that it was so lost be- 
fore it was delivered to them by the earrier according to the terms ct 
the bill of ladinff exeoated at the time the iron was shipped at Belfast* 

The bill of lading, which bears date the 26th day of April, 1852, and 
was signed by the master of the Majestic, at Belfast, acknowledU^ that 
Ralston, Goodwin & €o., had j|liipped in good order on board tne Ma* 
jestic, then lying in the harbor of Belfast, 220 tons of pig iron, to be 
delivered in the like good order at th^ po/t of New York, the dangers of 
ike seas only except^, onto the libeiri|tt{^ . or to their assigns, he or 
the^ paying fright at the rate stated in' the bill of lading. The bill of 
lading is in the ordmary form, with the addiiicm^jof the following clanse, 
inserted in the margin thereof, vis. : ^' Iron to bd*:d[vieharged by the con- 
aignees in five days after vessePs arrival at New^ork, or pay demur- 
rage of $25 « day after that time. The above clanse, jheans nve work* 
ingdays from the time the vessel is ready to discharge.? V '•/> 

The libellants claim, that by virtue of this additional tOv^ in the 
margin of the bill of lading, thev have more rights in refereftc.efo the 
unlading of the iron than they omerwise would have luid ; thalt by.^this 
additional clause they had five working days from the time the vessel 
was rea^y to discharge, to onload the iron themselves ; that t^ey hacbW 
ri^t, by die stipnlation contained in this additional claose, at any time 
Within snch five working days, to designate and select the wharf at which 
tiie iron should be discharged ; that before the expiration of the five 
days the iron was lost ; that the wharf at which the cargo of the Majestic 
was discharged was selected by the captain of the bark, witliout their con- 
currence ; Uiat they requested the captain to discharge at another wharf, 
which, though it was occupied at the time, would have been vacant be* 
fore the expiration of Buctx five working days ; and that, therefore, no 
discharge of the iron at any wharf selected by the captain without their 
concurrence, within such five working days, although the captain m%y 
have given them notice of such discharge, would, in law, be deemed a 
delivery of the iron to them, according to the terms of the contract, ip 
exmressed in the bill of lading. 

The necessities of the case, as I view it, upon the evidence as exhibi- 
ted on the trial, do not require the expression of an opinion upon this, 
claim as made by the libellants. The consideration of it, therefore, will 
be waived, and the case be considered as it would be, were not this ad<ti» 
tional clause appended to the bill of lading ; and, in conformitv with the 
clum of the respondent, that will be viewed as the contract of the par- 
ties, which is imported by a bill of lading in the ordinary form, governed 
by the same legdi rules in its construction, as would govern Uie instru- 
ment upon which the libel is founded, were not the additional clause 
appended to it. 

In order to come to a correct result, it is necessary^ to ascertain 
what the facts in the case are ; what the law is on the subject of the 
liabUities of common carriers of goods for hire ; when they begin, how 
long they continue and when they cease, cr when the carrier discharges 
himself of tiie custody of the goods, in his character of common carrier, 
aad then apfdy such law to such facts in the case. 
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The Majestic haying on the 26th of April, 1852, reeeiired at Belfast^ 
the 220 tons of pig iron for the purposes named in the bill of ladings 
soon thereafter sailed for her port of destination. She arrived in the 
harbor of New York on Sunday, the 20th day of June of the same year* 
The vessel was consigned to Edmis^ & Brothers, the agents of tb^ 
ship. The iron was consigned to the liibsllants. On Monday, the 2l8t 
of June, the captain of the Majestic reported himself to the libellants, 
and inquired of them where .he. was to discharge. The libellants sent 
their clerk to find a vacant be>ih: No berth vacant on the North River 
eould be found below Pjer Ne. 89. The libellants requested that she 
might discharge somewfa&re between Washington Market and the Bat- 
tery, and named Piets )fo. 8 and No. 9 ; but neither of these piers were 
then vacant. 'The* captain, on Tuesday, the 22d of June, hauled the 
vessel into PicrVo. 89, which was not between Washington Market and 
the Battery* Oh the 22d of June, Edmiston & Brothers wrote to the 
libellant9^''mf)>rming them that the Majestic was berthed at Pier No. 89, 
North River, and was prepared to discharge cargo, and requested them 
tofumish them (Edmiston & Brothers) with a permit for the iron, that 
tbe-vessel might commence landing it as early as possible. The Custom 
House permit was furnished by the libellants, and sent to Edmiston ft 
Brothers, on Wednesday, the 28d of June, and on Thursday, the 24^, 
the captain began to discharge the cargo. Pier No. 89 was about 800 
feet long. The outer end of it, for about 40 feet, was solid. The re- 
mainder was what is called a bridge pier — built on piles. The vessel 
continued to discharge the iron on the pile part of the pier until about 
11 o'clock, A. M., of Friday, at which time the First Lieutenant of 
Police of the Fifth Ward, in which ward Pier No. 89 was, observing a 
greater quantity of iron on the pier than he thought was safe, spoke to 
the assistant dock master, and told him to go on board and order them 
to stop discharging. The assistant dock master immediately went on 
board, and ordered those on board not to land any more iron on the pier. 
They for a time ceased. On the afternoon of the same day the dock 
master noticed that they were again discharging, and being of opinion 
that the pier, with the quantity of iron then on it, was not safe, ordered 
those on Doard to knock oiF, and to cease discharging. Upon this order 
being ffiven, those on board again stopped.' On the morning of Satur- 
day, the 26th, they again went to discharging the iron, and continued 
till about 11 o'clock, when, from the weight of the iron on the pier, the 
pier broke down, and the iron upon it was precipitated into the water, 
and about fifty tons of it was totally lost. At the time the pier broke 
down, there was about one hundred and fifty tons of the iron upon it, 
and placed in such a manner that it caused the breaking of the pier. 
On Friday, the 25th day of June, in the forenoon^ a written notice was 
sent to the office of the libellants b^ Edmiston & Brothers, notifying 
them that the pier upon which a portion of the iron had been then dis- 
charged, was supposed to be in danger, and requested them to remove it. 
After this notice, although none of the iron was removed from the pier, 
an additional quantity was discharged from the vessel and placed on the 
pier, until one hundred and fifty tons had there been placed, when Hm 
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pier fell. At the time the order was given, on Friday, to stop discharg- 
ing, there was seyenty or eighty tons of iron on the pier. Pier No. 89 
was a well-built pier, bat the quantity of iron placed upon it, and the 
manner in which it was placed upon it, it being accumulated too much in 
one spot, caused the disaster by which a portion of the iron was lost. 

There is some contradictory evidence in regard to a portion of the 
facts, as above set forth, but the preponderance of testimony is such that 
there can be no reasonable doubt as to any of them. 

These facts beine found, the next question is, what is the law on the 
subject of the liabilities and the responsibilities of common carriers of 
goods for hire in a case of this kind ; when they begin ; how long they 
continue, and when they cease ; or when the carrier discharges himself 
of the custody of the goods in his character of common carrier 1 These 
liabilities and responsibilities commence when the goods are placed on 
board the carrying vessel ; they continue during the voyage, and until 
the goods are safely delivered to the consignee at the port of discharge, 
or are placed in such a situation at such port of discharge, as either dv 
law or general usage is equivalent to such delivery to the consignee, and 
until they are either delivered to the consignee, or placed in such a 
situation at the port of discharge as is either by law, or general usage, 
eauivalent' to such personal delivery, the carrier is not discharged 
of the custody and safety of the goods, but is responsible for 
the same. It is claimed by the libellants that the iron, though safely 
carried to the port of discharge, was not at such port either safely de^ 
tivered to them, or safely placed in such a situation as is, either by law 
or general usage, equivalent to such personal delivery. 

The law and general usage in this country in regard to foreign voy- 
ages, or goods brought from a foreign country, seems now to be well 
settled and appears to be this : That under a bill of lading in the on- 
dinary form, the carrier is not bound to make a personal delivery of the 
goods to the consignee, but it will be sufficient if he lands them in a 
proper manner at the usual wharf or proper place of landing, and gives 
due and reasonable notice thereof to the consignee. Such landing, with 
such notice, is equivalent to a personal delivery to the consignee. (An- 
gell and Ames on Carriers, sec. 810.) 

Such landing place, in order to make it equivalent to a personal de- 
livery, must be a proper place for landing, and the landing must b» 
made in a proper manner. No unsafe landing place can be a proper 
landing place, and no unsafe mode or way of landing can be considered 
as a proper mode or way of landing the goods. 

It has been sometimes claimed, when the question of the liability of 
common carriers has been presented before Courts, that where the con- 
signee is not the owner of the goods, but is a third person, the rule is a 
little different, and that in such a case, the carrier, when there is no 
personal delivery, in order to make his responsibility cease, must not 
only land the goods in a proper place, and give due and reasonable no- 
tice thereof to the consignee, but that be must also, after the goods are 
unladen, secure them by housing or otherwise, if no consignee appeals, 
or if he neglects or refuses to accept the goods. The District Judge of 
the Southern district of New York, when the case of the Grafton was 
before him, as appears by the report of t.h-» «•••'* ;•. •• ▼^' ^f^^^ Pir/^nU 
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Court Reports, p. 176, decided, ^^ That in a well settled course of trade 
such as existed in New York, in relation to coasting vessels, ihe delivwy 
of a carfp on the dock, with notice to its owneors of the time and plaoe 
of unlading them, plaeed the cargo at their risk, and discharged the 
vessel from liability. But that in case the cargo was addressed to m 
mere consignee, the vessel would be under the fmrther obligation to se- 
cure the property after it was nnladen, if no consignee appeared| or if be 
refused to accept the goods." 

There are many good and substantial reasons whv the carrier should 
be required to do more where there is no personal delivery in the case, 
when the consignee is a third person, than should be required of hia 
when the consignee is the owner of the goods. But waiving the oon- 
Bideration of the question whether a different rule exists in the one caae 
from what exists m the other, I will consider this case as if the conrngnad 
were the owner of the goods. 

The carrier may not be bound under a bill of lading in the ordinai^ 
form to unlade his carco at the place selected by the consignee. I^ 
liowever. the carrier selects the place to land the goods^ he must select a 
good and safe and proper place for landing them. What would be a 
good and safe and proper place for landing one kind or quality or 
quantity of goods, would not be a good and safe and pr^r place for 
landing another kind or quality or ^[uantity of goods. Has then the 
earner, m this case, done that which is equivalent to a personal delivery 
of the iron to the consignee 1 If he has safely unladen it in a safe and 
proper place and in a safe and proper manner, and given due and rea- 
sonable notice to the consignee, then he has. If he has not, then be is 
liable for the damage which has been sustained by the loss of the iron, 
occasioned by the breaking of the pier xvpoa wbion it was, by the eax^ 
Iter, placed^ 

On Friday, the 25th of June, at about 11 o'clock, A. M., about set- 
enty or eighty tons of iron had been discharged and placed on the pier« 
The assistant dock-master, seeing that quuitity on the pier and the 
manner in which it was |;daced, and that those on board were in the act 
of discharging more, and apprehending danger, notified the ci^ptain of 
the Majestic not to discharge anv more on nic pier. For a time those 
on board the vessel stopped discharging. In the afternoon of the same 
^y, however, they recommenced, when the dock-master apprehending 
danger, ordered tixem to stop. On the morning of Saturday, the 26^ 
of June, they continued to discharge the iron on the pier, up to about 11 
o'clock, when about 150 tons of it having been placed on the pier, Uie 
pier from the weight of iron upon it, broke down, and the iron was pre- 
cipitated into the water, and a good portion of it, about fifty tons, was 
lost. The captain, in his deposition, says that on Saturday they con- 
tinued to discharjge until the pier fell. The captain was warned of the 
danger, but persisted in overioadiug the pier, by which the pier broke. 
The pier was safe and proper for a certain quantity of iron, but not safe 
and proper for 150 tons placed on it in the manner that this iron was 
placed. For the quantity placed on the pier, in the manner in which it 
was placed, it was not safe, and therefore not a proper place. Of this 
the captain was notified before the danger had been encountered. The 
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cnrier, therefore, bas not safely landed tbe iron in a proper and safe 
place, and in a proper and safe manner for the quantity that was dis^ 
^hasrged. He has not, tliecefore, done that whibh is eqaiyalent to a per- 
sonal delirery of die iron ^ tbe oonsignee ; for, to do that it is neces- 
sary that he should hare landed it in a proper piace-^a place proper for 
the"^ amount that was landed. By his not complying ivith tbe stipulation 
contained in the bill of lading, to safely discharge the iron in a proper 
place, the loss has happened) and be most be answerable for tbe damage 
which has been occasioned. 

It is contended, however, by tbe respondent, that tbe claim for this 
damage is not such a claim as can be enforced in a Court of Admirality ; 
ibat the cause of action, if any exists, bad its origin on tbe land ; that 
the damage occurred by an act done on tbe land and not on the water. 
Tbe claim which tbe liDcllants make is for damages for tbe yidation by 
the respondent of a maritime contract, entered mto by him, to safely 
carry tiie iron from Belfiiist to New York, and there safely deliTer it to 
JibeUants. And the ^und of complaint is that k was not safely deliy- 
6red» After the decision in the tsaae of the Qraflon^ above refenred to, 
it is not necessary to dwell on this point. That case was a libel in rm/^ 
filed in the district court, and upon a bill of lading for tiie oanying of 
a quantity of bemp firom New Orleans to New York, and there safely de- 
livering it to the libellants* After the bemp was discharged on the 
wharf, md no(t before, a portion of it was damaged by tbe rain and for 
that damage a recovei^ was had« 

Tbe decree of tbe court, therefore, is, tiiat ibo UbellantB do recover 
Ibe amount of tke damage occasioned to tbe iron by die breaking of tbe 
pier, and that it be referred to a commissioniMr to ascertain and rq>ort 
what that damage is. 
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Before tTELLES, STBO^G ttnd SBLDElJf, Joatitidi. 

Daniel S. CnAWFoan, Respt., agst. John W. Lockwooi^ A^lt. 

Wliat it the natare of that which ib called in law a wUverf 

A wairer is not a oontnu^ nor ia it analogons to a coatract It t^qolrefe no conaidcfaitoti 

to aopport it 
Itbeanastroqgaiialoey toagift Like a gift it can only operate «f» pftMi^i. Aneze- 

catorj waiver is Toia, and may be retracted at anj time oeiore it takes effect ^ ^ ^ 
A widver also bears some analofl[y to a Release. Both, when e£Pectaal, operate to eztingolui 

a Yigfat ; and both are void uSeas the vig^t released or waived is tit «m« at ike timA 

Aharepo0abili^,orrifkt depending upon a oootivgen^, can anther be r a l e w s d ev 

waived. 
An i^eement to waive a fntnre rights if founded upon a saffident ooaudersUoD, il Vafid 

as a contract only, and has no efbct upon Uie lighl iisdt 
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It cannot operate hf way of eBtopi>el bo aa to preyent the party from aaaertii^ the i%lii 
An estoppel inpau is a rale of eTidence, and not a mode of enforcing contracts. 
The following oause, therefore, added to a promissory note, to wit, " here^ waiving Um 
benefit of ul and erexr exemption of property from sale on execution nnder the laws of 
this State," has no effect as a waiver, because the right npon which it was to operate 
was not in esse at the time ; nor does it estop the party from claiming the benefit of the 
exemption as against an execution issued upon a judgment obtained upon the note to 
whi<£ the dause was appended. 

This action was originally brought in a Justices' Court to reooyer the 
value of certain personal property levied upon and sold by the defend- 
ant, who was a constable, by virtue of an execution against the 
plaintiff. 

The defence was, that the execution was issued upon a judgment in 
favor of W. W. Bramhall against the plaintiff, upon a note, of which the 
following is a copy : 

^< |88 67. Hammondsport, May 10, 1851. 

^^ For value received, I promise to pay W. W. Bramhall, or bearer, 
sixty days from date, the sum of thirty-three dollars and sixty-seven 
cents, hireby waiving the benefit of all and every exemption of property 
from sale on execution under the laws of this State. 

<< (Signed,) D. L. Cbawfobd." 

It was admitted that the property taken was exempted by the Statute, 
and the only question was, whether the waiver in the note was effectual 
to subject the property to the execution. 

The Justice rendered judgment for the plaintiff for fifty dollars dam 
ages, besides costs ; which, on appeal to the Steuben County Court, wa9 
affirmed. The defendant appealed to this Court. 

Selden, J. — Although our statute exempting certain articles of primfc 
necessity belonging to householders from levy and sale upon execution, 
was intended tor the benefit of the entire family, and not of its head 
alone, I, nevertheless, entertain no doubt that the master of the family 
may waive the exemption. This • power results from the ownership of 
the property. He has the right to sell and dispose of it at pleasure ; 
and may of course devote it or its avails to the payment of his debts ; 
and may select his own mode of accomplishing this object. 

If he chooses to turn the property out upon the execution, this is no 
doubt, a waiver of the exemption. Kimball v. Mungovj 2 Hill, 864 ; 
Woodward v. Murray^ 18 John., 400 ; Hulberi v. Fuller^ 8 Code Rep., 
55. But the question here is, whether what was done in tkif can 
amounted to a waiver. To determine this, it is indispensable for us to 
know what is essential to a waiver. 

The first remark I have to make then is, that a waiver is not, and 
bears no analogy to, a contract. The distinguishing feature of a con- 
tract is its mutuality ; its quid pro quo^ or consideration. But no con- 
sideration is necessary to support a waiver. It is in this respect like a 
gift, to which indeed it bears in many respects a close analogy. 

Gifts can only be made to take effect in presenti. Blackstone says : 
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^* A true and proper gift or grant is always accompanied irith delirery 
of possession, and takes efiect immediatelj.^' 2 Black. Com., 441, (X 
course a gift must be of something in esse at the time. There are three 
tilings essential to erery gift, to wit : A donor, a donee, and a thing to 
be given. Dyer. The thing therefore, must exist at the time or there 
is no gift. 

ThS results, first, firom the import of the term itself. To ffire, im- 
plies ex vi termini^ a present transfer of the thing. But it Sm flows 
as a consequence from that principle of the common law, which prerents 
any contract from being obligatory, unless founded upon a sufficient 
consideration. So long as the gift is executory, it rests in agreement 
merely, and tlie want of consideration is fatal to it. It may be retracted 
at any time. Nothing short of the execution of the intent to give, can 
make a valid gift. 2 Black. Com. Supra, Pearson ▼• Pearson^ 7 
John., 26. 

An agreement to j^ye, founded upon a sufficient consideration, would 
no doubt be valid as a contract^ but it would transfer no title. 

The parallel in this respect between a waiver and a gift seems to me 
to be close, if not perfect ; to waive no less than to give imports a present 
act. If I say, ^^ I waive" some right which I may have next week ; this 
can mean nothing more than that when the time arrives I will not insist 
upon the right. It cannot extuguish a right not in existence ; it is exe» 
eutory in its nature, and may, therefore, if without consideratiQn, be^ re- 
tracted at any time, and even if founded upon a good consideratioDf it is 
Still executory and can take effect as a contract only. 

It is no answer to say, that the right existed in this case at the time 
of giving the note, and that nothing was wanting but the occasion for its 
exercise ; notbmg but the law existed at that time ; there could be no 
mght to have property exempted from execution until there was an exe- 
cution. The property itself, to which the right attaches, may not have 
had an existence when the note was given. 

It is clear, therefore, that this was not an executed waiver ; in oihet 
wordir it was no waiver at all, but at most a mere agreement to waive. 

There is another analogy which tends with equal force to the same 
conclusion. 

By the common law, a release can operate only upon a vested and not 
upon a contingent right ; a release of a mere possibility is void. For in- 
stance, an heir-at-law cannot release to his father's disseisor, because his 
heirship, and consequently the right released is contingent. Co. Litt., 
265, a. 10, Coke 61. 

So if a conusee of a statute release to the conusor all his right to the 
land, he may, nevertheless, sue out execution because he has only ^pon^ 
sibility, but no vested right to the land. Co. Litt., supra ; Cro. Elis. 
653. 

So if the next presentation to a church be granted to A and B and while 
the incumbent is living, A releases all his right to B, this release is 
void, it being of a right not yet in esse. Cro. Elis. 178; 1 Leon> 
167; Dyer 244; 10 Coke 48. 

Now a release and a waiver are alike in this : when valid> each ope- 
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rfttos to extbgrnsh a right. How can a wairer operate apon that which 
has no Breseiit ^ziatenoe more elfeotaally than a release f I can see aa 
reason lor a distinction, I am foroed, thierefore^ to oonelnde that a i%lit 
not yet in esse but which depends upon a contingency, cannot be waived. 

The defendant seeks to apply the printnple of estoppel in pais to the 
case, and claims that the plaintiff should be precluded from setting up 
and iMeking to enfbree a nght which he had agreed, apon sufficient eon- 
•ideration, to relinquish ; and it is in tins mode alone, that is, as an ea* 
toppel that the clause in the note can be made available, if at alL 

But estoppel in pint is a rule of evidence and not a mode of enforMaff 
ootttraota* It does not appear that the princi{de has ever been resorted 
lo to compel a person to porfbrm his engagements where the facts in* 
vohred were known to bo& parties. 

Its use is, to pedude a party from maintamine by evidenoe what 
he has before denied, or disproving what he has before admitted, when 
Ihe other parQr has acted upon &e faith of the admission or denial in 
such a manner ihat he will sustun injury unless the same is held eon* 
alusive. 

It will be eeen, therefore, that it is essential to every eHoppel in pah 
that it relate to some matter of fact which has been previously either ad- 
tutted or denied by tiie party claimed to be estopped ; an admission by 
a parl^ as to the law or as to the legal effect of his contract is never re» 
garded. Polfc'« leifce v. Aoier/ton, 1 Term. R. 468. Boston Hat Mm^ 
m^actory v. Metmnger^ 2 Pick., 228. 

It is also necessary that the fact should be one of which die par^ 
ebitning :tiie benefit of tiie estoppel should have been ignorant. The 
tiasis of an estoppel in pais is fraud. It is not, it is true, essential that 
there should have been an intention to deceive ; but there must have 
been a confidence reposed which would be betrayed to the injury of oat 
party if the other is permitted to retract his admission or denial. 

If we test this case by these well-settled rules we shall see that it 
Im&s the principal elements of an estoppel in paisy it relates not to a 
matter ef fact, butto a matter of contract. There was no fact involved in the 
transaction of which the defendant was ignorant, and he must be pre- 
sumed to have known the law and the legal effect of the contract. 

He eould not, therefore, have been deceived in anything, ezcej^t the ex- 
pectation that the plaintiff would perform his f^gre^aent. Tms is not 
the kind of deception which is essential to an estoppel in pais. 

I have thus^ far considered the case as though the clause in die note 
'^ hereby waiving, &c.," would.'amount to anagreement to waive the ez- 
amptioa whenever an eEMcution should be issi^ upon a judgment re- 
covered upon die notCto It may, however, be doubted whether such would 
be its eflbot. The terms import a present waiver and they must undecgo 
a material change by construction before they can be converted into an 

rittaeni to tdte eflfoct in future. It is unnecessary, however, under 
views already eipressed, to decide this noint. 
The Judgment of the County Court mustne i^rmed. 
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Oenebal Term, 1868. « 

Before INGRAHAK, DALY and WOODRUFF, Jadges. 

Sullivan, RespondenI, against Decker and Brown, AppeUanta. 

mechanics' lien law — PARTIES. 

la proceedines to foreelofie a lien tmder tlie ** Act for the better security of mechamee, Ac,^ 
paaaed July Ilth, 1861, the Ooort has power to add parties, if their presence Is neces- 
sary, to enable the Court to do complete justice. 

A prior lien>holder Is not a necessary party, unless the plaintiff seeks to impeach or set 
aside his lien, or chums a higher equity. 

Where the plaintiff Is a sub-contractor, or laborer, or yendor of the contractors, and dtims 
tor money which he alleges to be due to him from the contractors, the latter are proper 
parties to the foredosvre, and will be ordered by the Court to be broqght in, on tiie de- 
fendant's application, upon proper notice. 

ISie application may be made on the appearance of the parties in Courts pursuant to the 
notice to sppesr, and on due notice of an intention to apply for the crder, without wait- 
' — until the issue Is joined between the owner and the r " 



ing until the issue Is joined between the owner and the clamiant. 

The contractors may be made parties by an order of the Courts and the serrioe thereol^ 
with a summons to answer atmui cum, Ac, and a copy of the complaint 

Quire, — ^Whether the law would not be unconstitntlonaL snd yoid, If its administration had 
not been committed to the Courts with power to call in the contractors as parties, — as 
a law, by which the contractors' property is taken from them, without notice and with- 
out ** due process of law.** 

The facts appear in the opinion of Judge Woodruff. 
Mbert Mathewsy for Appellants. 
JfUes and Bagley, for Respondents. 

Woodruff, J. — This is a proceeding under the ^^ Act for the better 
aecutity of mechanics and others in the city of New York," passed July 
11th, 1851, instituted by the plaintiff as sub-contractor, (furnishing ma- 
terials, &c.,) against the defendants as owners of a building in the said 
city, for the erection of which building Thomas PuUis and William A. 
Payne are the contractors with the defendants. 

The plaintiff having filed the notice necessary to secure a lien upon 
the interest of the owners in the building, seryed the further notice upon 
the owners, requiring them to appear in this Court, and a bill of the par- 
ticulars of his claim, and the owners thereupon served a bill of the par- 
ticulars of their set-off, consistbff of payments made to the contractors, 
and for their use, and items which they claim to recoup for damages for 
delay, inferiority of work, &c., and specify also several claims med by 
other parties, to create liens under the statute, one of which, in favor of 
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Richard Bulwinkle, is prior in date to the lieD of the plaintiff. And 
thereupon, before joining issue, the defendants move that the contractors, 
(Pullis & Payne,) who are primarily liable for the payment of whatever 
sum is due to the plaintiff, be made parties to the suit, and also that 
Bulwinkle, whose lien is prior in time to that of the plaintiff, be also 
made a party. This motion was denied at Special Term, and the parties 
were directed to join issue without any other parties. From the denial 
of the motion the defendants appeal to the General Term. The consi- 
deration of the appeal involves several inquiries. 

1. Have the Court the power to add other parties, if their presence 
seems necessary 1 

2. Are prior lien-holders necessary parties ? 

8. Are the contractors necessary parties in a case like the present, 
where the claim is made by a sub-contractor or person furnishing work 
and materials to the contractors, and who alleges that such contractors 
are indebted to him therefor 1 

4.. In what mode, and at what stage of the proceeding, may the objec- 
tion be raised, and the order to brins in other parties, made? 

5. And if at all, then how shall the parties be brought in? 

First. — Have the Court the power to add other parties, if their pre- 
sence seems necessary ? 

The statute does not, in explicit terms, treat of the exercise of any 
such power. Nor, on the other hand, is there anything in its provisions 
which forbids its exercise if the ends of justice require it. But the na- 
ture of the proceeding which the statute contemplates, and the very ge- 
neral manner in which the administration of the statute is committed to 
the Court, leave upon my mind no doubt that the power is ample for this 
purpose. 

The proceeding is for the " enforcement of a lien^^^ and to " bring it 
to a close." This lien is limited on the one band by the ^* extent of the 
owner's interest in the building," and on the other, by the amount 
due to the claimanty and is further limited, as we have repeatedly held, 
by the amount due from the owner to the contractor upon his contract. 
Where the contractor himself files his claim and obtains a lien, there 
can be no question regarding proper parties, for there the amount due 
to himy and the amount due from the oioner^ are identical. But where 
the creditor of the contractor seeks to enforce a lien, the amount due 
from the contractor to such creditor is not necessarily the measure 
of the Hen to bo enforced, for so much may not bo due from the owner. 
Nor is the amount due from the owner to the contractor, such measure, 
for 80 much may not be due to the claimant. Conflicting questions at 
once arise affecting tiie owner, the contractors and the claimant, directly, 
and which, ex necessitate^ must control the judgment which the Court 
shall give. 

Obviously, then, there are cases in which there can be no occasion to 
add parties, because the only persons to be affected are the claimant and 
the owner, both before the Court. And there may be cases in which no 
judgment can be given without involving interests of the claimant, the 
contractor, and the owner, in particulars in which each may conflict with 
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the Other. The daimant may aver that his whole claim is due and that 
the owner owes the contractor an amount sufficient to pay him. The 
owner may say, that however much is due to the claimant, little or no- 
is due by himself to the contractor. While the contractor might aver 
that a large sum is due to him from the owner j but the claimant is en- 
titled to nothing. 

In this state of the possible questions, which the proceeding to enforce 
the lien ma;)r give rise to, and which may involve other questions of the 
like conflicting nature, the statute provides, that on the appearance of 
the parties, the issues shall be joined and shall be governed, tried, and 
judgment thereon enforced in all respects, in the same manner as upon 
issues joined and judgments rendered in other civil actions for the re- 
covery of moneys in said Court. 

To my mind this provision clearly subjects the proceeding, upon the 
appearance of the parties, to the control of the Court to as full an extent 
as the Court have such control over other actions of a like nature, and 
makes the general power of the Court to add parties, and especially the 
provisions of the 122d section of the code of procedure, distinctly appli- 
cable. That section provides that when a controversy cannot be deter- 
mined between the parties before the Court without prejudice to the 
rights of others, the Court must cause them to be brought in. 

Whether the contractor can be in any manner bound by the proceed- 
ings, if not made a party ? Whether the law itself is not unconstitu- 
tional so far as it seeks to affect the rights of the contractor, if there be 
no power to make him a party, with an opportunity to come in and con- 
test the plaintiff's claim to his money in the owner's hands t And whe- 
ther it is not the duty of the Court to give to the statute a construction 
which, while it secures all the beneficial purposes had in view by the Le- 
gislature, does at the same time complete justice to all who may be 
affected by its provisions 1 are questions which bear on the enquiry what 
power the Courts ma^ exercise in adding parties ; and these questions 
will be more fully considered in the further discussion of the points raised 
on the appeal ; and they lead my mind, in connection with what is above 
suggested, to the fullest conviction that the Court may cause any parties 
to be brought in whose presence seems necessary. 

Second. The defendant in this case moved that Richard Bulwitikle, a 

lien holder, whose lien was prior in time to that of the plaintiff, (it being 

first filed,) be made a party ; and this branch of the motion raises the 

second question, viz. : Whether prior lien holders are necessary parties t 

That question was recently considered by me at Special term, in the case 

of Kaylor, et aU vs. O'Connor, (April 14, 1853,) though not the precise 

question then before the Court. The views, however, which governed 

the decision in that case seemed to me to be conclusive on the question. 

The plaintiff is not bound to contest the validity of such prior lien. If 

he wishes to do so, he must make such prior lien-holder a party, and set 

up the grounds of his impeachment. If he does not, he is to be taken 

to admit the validity and amount of the prior lien, and his own claim 

will be taken to be subordinate to the other ; and in the enquiry whe- 

her anything and how much is due from the otoner, Bucb prior lien must 
t 
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be token into view, as a mim to be first paid out of the ftind in his hands* 
The reasoning more fall j exhibited in the ease above referred to, at 
Special Term, may be taken as my opinion on this branch of the appeal ; 
and I think, tlierefore, that the motion below, so far as relates to the 
prior lien-holder (Bnlwinkle), was rightly denied. 

The third presents the main question raised by the appeal. Indeed, 
if it be held that tiie contractors are not necessary parties to the pro- 
ceeding in any case, except when they are themselves plaintifi prose^ 
eating their own lien, the other qaestions are of no moment. I have, no 
doubt, heretofore intimated that where the claim is filed by a sab-con- 
tractor, laborer, or other empbyee of the contractors, the latter being 
primarily liable, have a clear, legal, as well as equitable interest in the 
question, whether the plaintiff shall take their money from the owneHe 
himds, and if so, how much t 

By whatever name this proceeding be called, it proceeds in such case 
entirely upon the idea that the owner holds in his hands money which 
belongs to the contractors ; and it seeks to take that money from the 
owner and give it to the plaintiff upon bis claim that it is due to him 
from the contractors. The money is the contractors' property in the 
owner's hands — their titie to it exists independently of the statute in 
question ; — ^it is theirs by the terms of their contract with the owner. 
Their right to be made parties to any proceeding which deprives them of 
that money rests upon a very different footbg from the titie of those who 
claim, by virtue of the statute, to have liens either prior or subsequent to 
the plaintiff. The latter have no rights, except such lien as the statute 
pvea them, and if by the proper construction of the statute, lien-holders 
take priority in order of the time of filing their claims, and the claims 
first filed euaust the fund before the last filed are reached, no right ex- 
isting independently of the statute is lost — each lien-l^older obtains all 
that the Legislature intended to give him, and he loses no claim or ad- 
vanti^ which he would have, if tiie statute had not passed. There is, 
therefore, no occasion to make them parties, unless for the purpose of 
directly impeaching their validity or establishing a higher equity. (See 
this subject more fully discussed m Kaylor vs. O^Connor^ above referred 
to.) 

But in respect to the contractors, the case is widely different. The 
fund sought to be subjected to the plaintiff's claim is their property. It 
is theirs by contract, — it is theirs without the Statute, and inoependent- 
ly of it. Can it lawfully be taken from them, i. e., may it be taken 
from the hands of the owner of the building and appropriated to any one 




licent to find if possible 
more consonant with the obvious principles of justice, before deciding 
that the Statute has this effect ; and I fear that if such diligence fails, 
and contractors may by force of the Statute be deprived of the monevs 
due them, without notice and without an opportunity to be heard, the 
Statute must in this respect be declared void, as against common right 
and constitutional guaranties. 
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To the satis&otory settlement of the question then, whether the con- 
tractors are necessar j parties ; it seems to me important to consider, 
jirsij what is the effect of this proceeding upon the rights of the contrac- 
tors, as between them and the ovmer ? and nexty whether in order to 
secure that result, they should he made parties to the proceeding? 

For, plainly, if the contractors are not affected by the proceeding, — 
if they will have the same right to claim the payment of the contract 
price to themselves, notwithstanding a payment by the owner to the lien 
holders in obedience to the judgment, — or the right to require the pay- 
ment &om the owner, of the fiUl contract price, unless the oicner shall 
be able to show that the judgments recovered aeainst him, under this 
Statute, are for sums actually due to the lien holders from the contrac- 
tors, — then it may be unnecessary for the protection of the contractors 
that they should be made parties, since they are not in any manner pre- 
judiced by the judgment. 

It is, however, equally apparent, that if the contractors are not thus 
affected by the judgment, i. e., if the payment by the owner to the lien 
holders is no protection to him against the claims of the contractors, or 
only a protection when the owner can show affirmatively that the lien 
holders^ claim against the contractors was well founded, and that the 
contractors had no valid defence thereto, then the interests and the just 
protection of the oumer imperatively demand that, if possible^ the cou'- 
tractors should be called into Court, so as to be bound by the judgment. 
Otherwise, the owner is exposed to a double litigation, and is in danger 
of suffering gross bjustice. 

I cannot for a moment doubt that the Legislature intended that a pay* 
ment made to a lien holder by compulsion, under the pressure of pro- 
ceedings, authorized by this Statute, should operate as a payment by the 
owner to the contractors themselves. The Act expressly provides, that 
the owner shall not, in consideration of the liens authorized, be obliged 
to pay any greater sum for the building than the contract price. He 
can only be compelled to pay so much as shall be due to the contrac- 
tors. It is then in respect of moneys due by him to the contractors that 
the owner is liaUe to the lien holders at all. Clearly, then, his pay- 
ment in discharge of the lien duly enforced against him is the applica- 
tion of the money in his hands, and, in theory, the identical money, in 
discharge of himself, pro tantoy from the contractors' claim. In other 
words, the Statute, and the foreclosure under it, operate as tfn assign* 
ment to the lien holder of the debt due to the contractors. 

But, further, according to the theory of the Statute, the owner is 
compelled to pay the contractors' debt to save his own property. It is 
the contractors' default which places the owner in this situation, and 
against this he is entitled to indemnity from the contractors to the fullest 
^ctent. He may be deemed as truly entitled to this protection, as a 
tenant who, to save his own property from distress, pays the taxes which 
his landlord was bound to pay; or a grantee of land, who, to save his 
property from sale or foreclosure, pays taxes, assessments or mortgages, 
encumbering the estate at the time of the grantor's conveyance. 

If this be so, and I cannot doubt it, the question then arises, shall the 
8 
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owner, after having been compelled to litigate this matter with the lien 
bolder, (without anyfatdi on his oion part^) be liable to a further litiga- 
tion with the contractors, upon the question whether the lien holder'« 
claim was well founded 1 To allow this, would be so unreasonable, nmy, 
so unjust and oppressive to the owner, wholly innocent of blame, always 
ready to pay whatever was ine from himiel/Bsii to pay it to whomsoever 
it may properly belong, that it seems to me it cannot be supposed that 
such was the intention of the Legislature. 

How, then, can such a result be avoided 1 Obviously by making the 
judgment in the proceedings for the foreclosure of the lien concltjuive 
upon the contractorSj and in no other manner ; and such was the view 
taken of this subject by the Supreme Court in construing the lien laws 
of 1880 and 1882. (See Collins vs. Ellis, 21 Wend., 897 ; Miner vs. 
Hoyt, 4 Hill, 198 ; and by the Superior Court, in Montieth vs. Evangy 
8 Sand., 65.) 

How shall these proceedings be made to bind the contractors, and 
protect the owner from injustice, against which he can otherwise have no 
ade(]^uate security 1 I answer, by making the contractors Parties, i. e«, 
by giving them a legal opportunitv to come in and defend the claim. 

Under the lien laws of 1880 and 1882, the contractors had such an op* 
portunity. They were notified, and if they neglected to declare their 
intention to contest the claim, they were concluded, and the only question 
then was, is the owner indebted ? If the contractors did contest the lien 
holders' demand, that contest was first disposed of. In neither case was 
the owner put to any hazard by the inquiry, how much is due from the 
contractors to the claimant 1 The contractors' rights were deemed pro- 
tected by opening to them a full opportunity to come in and contest the 
claim before their money could be taken from them or from the owner, 
who, pro hac ince, was deemed their agent or trustee. 

The cases above referred to undoubtedly proceed upon this view, and 
whatever I may think of that provision of the Law of 1880, which com- 
pelled the contractors to submit to an arbitration^ touching the claim* 
ant's right, instead of giving them a trial by jury, or otherwise, accord- 
ing to the course of the common law ; it must suffice to say, that, under 
that law the contractors had notice and an opportunity to contest the 
claim. 

And by the law of 1844, § 10, the sub-contractor, laborer, or material 
man, was reauired to procure an accounting and settlement with tiie 
contractor, or the amount due to him from tne contractor, (either by a 
writing signed by himself and the contractor, or by a judgment obtained 
in conformity with the Statute,^ before he could claim payment from the 
owner, and if he failed to do this he lost his lien. 

This gave the contractor full opportunity to contest the claimant's 
demand before his money, in the owner's hands, could be taken and ap- 
plied to its payment, and by such proceedings the contractors were 
properly concluded. 

So under the present law, if the contractors are made parties, they 
will be concluded by the judgment for every purpose. And I cannot re- 
sist the apprehension that a statute which should deprive the contractors 
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of their money in the owner's hands, without noticej and withcut any op^ 
poriuniiy to be heardy in opposition to the demand of the lien holder, 
vonld be itself void, unless its administration were committed to the 
Courts with all proper power to protect the Fundamental and Constitu- 
tional rights of all who are liable to be aifected by its provisions. 

The inquiry in its simplest form is, Can the property of the contrac- 
tors be taien and appropriated to the demand of the lien holder, without 
notice and without an opportunity to them to be heard 1 

The money in the owner's hands, as above remarked, is the contrac- 
tors' property. Does not the express restriction contained in our Con- 
stitution, and which is itself a principle as ancient as the ^eat charter 
of England's freedom, that " no person shall be deprived of proper^ 
without due process of law," answer the question 1 The meaning of this 
restriction, " without due process of law," was defined by Bronson, Jus- 
tice, in Taylor vs. Porter, 4 Hill, 147, to be ^^ without a prosecution or 
suit instituted and conducted according to the prescribed forms and 
solemnities for determining the title to property, &c." And see also on 
this subject and to the like effect, 2 Kent's Com. 18 ; 19 Wend« 676 ; 
8 Story on the Const., 661, § 1788. 

Without pursuing the particular view of the subject, it seems to me, 
that to make these proceedings effectual to bind the contractors and de- 
prive them of their admitted title to whatever money is due from the 
owner, they must have legal notice of the proceeding $ notice in such a 
sense as calls upon them, bv authority of law, to defend the claim, and 
open to them the means of doing so. Whether the provisions of the 
act of 1880, which compelled the contractors to submit to an arbitration 
were sufficient or not, and notwithstanding that law was acquiesced in 
for many years, it never appeared to me free from doubt, some notice 
and an opportunity to contest the claim, seem to me indispensable. And 
as already suggested, I deem the power of the Court to add parties am- 
ple for this purpose. Although the statute has not, in terms^ said that 
other parties may be brought in, it has committed the conduct of the 
proceeding to the direction of the Courts in all cases ; some of them may* 
and some of them clearly do not, re<][^uire the exercise of such power, ana 
the Courts having power to add parties when necessary^ it was not neces- 
saiT to repeat the authority in tnis particular statute. 

Apart U'om this doubt of the validity of the law, if the contractors 
may not properly be brought in as parties, the necessity of having the 
contractors and owner both. before the Court, in order to do Justice^ to 
my mind, makes the exercise of the power necessary. The hen holder 
may claim more than is due to him, and if so, the contractors are inter- 
ested and are the onl^ persons interested to reduce it ; the owner has no 
interest in that question. The owner may deny that he owes tiie con- 
tractors, and if so, the contractors have even a greater interest than the 
plaintiff in the determination of that question. 

It has been suggested that the owner may be regarded as standing in 
the same situation as a garnishee in the proceeding by foreign attach- 
ment, and that in the proceeding against the garnishee, the defendant 
in tiie attachment is not a party. Very true, but this furnishes no 
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analogy, for the whole prooeeding by foreign attachment proceeds, not 
upon the ground that such defendant is not entitled to be made a party 
to the proceedings which take and appropriate his property, but on the 
express idea that although a necessary and proper party, he has ab- 
scondedf or is absent so that process will not reach him^ and the law 
therefore provides the best possible substitute, to the end that justice 
may not be defeated by his own act. 

It has been further suggested that the owner may give to the contrac- 
tors ojctual notice of the proceedings, and submit the conduct of the de- 
fence, so far as the contractors are separately affected thereby, to their 
direction. There are several difficulties in the way of this substitute for 
making them parties. 1st. This does not give the contractors a place 
in Court, with a right to defend ; it gives them no legal opportunity to 
be beard in resistance to the plaintiff's claim, nor to control the suit or 
appeal from the judgment ; it affords to them the opportunity to give 
advice and information, and that is all. 2d. The owner is not bound 
and cannot be required to commit his own interests to the keeping or 
conduct of the contractors in the management of the defence ; and 8d, 
Unless the contractors have the control of the defence they cannot in the 
owner's name protect their own^ interests, for those interests may and 
often will be in direct conflict with those of the owner. For example, 
suppose the contractors deem the lien holder's (t. e., the plaintiff's; 
claim against them unfounded, and also insist that the owner's (t. e., de- 
fendant's) indebtedness to them is wrongfully denied by the defendants, 
how can they, (the contractors,) assist either of the parties in maintain- 
ing their respective clsoms 1 To secure justice they would have to 
assist the plaintiff in showing a balance in the defendant's hands , and 
assist the defendant in showing that nothing is due to the plaintiff. 

The more my attention is given to this statute, the more 1 am satisfied 
it cannot be rightly administered where the claim is by a sub-contractor 
or employee or vendor of the contractors, but by regarding the fore- 
closure as in the nature of an interpleading suit in equity in which the 
presence of all three parties is necessary in order to do complete justice. 

Ihid fourth question suggested by the appeal is. In what mode and in 
what stage of the proceedings may application be made to bring in the 
contractors as parties? 

On first impressions, I was much inclined to sustain the order made at 
Q)ecial term, on the ground that the application should not be made un- 
til after the defendant had answered ; so that the Court could see that 
the issues made between plaintiff and defendant related to a subject 
in which the contractors were interested ; but further reflection satisfies 
me that although the necessity of having the contractors before the Court 
may be set up in the answer, — and viewed strictly as an objection to the 
plaintiff^s proceedings it should in analogy to the former equity practice, 
DO act up by the defendant in his answer or demurrer, — yet there is no 
soffioient reason why the application may not be made, on the appearance 
of botii plaintiff and defendant in Court, upon proper notice, and this 
appeftra to me to be the most convenient practice. The facts are 
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then all before the Court which show the neceseit; of BammoDing the 
contractors. The notice of claim filed with the County Clerk ; the no* 
tice to the owner to appear and submit to an accounting, &c., by which 
the foreclosure is instituted and the bill of the particulars of the plaintiff's 
claim : and probably, also, the counter claims set up by the defendant 
in his bill of particulars, all show what relation the contractors bear to 
the controversy, and that their presence is necessary. In the present 
case, where the owner sets up as a defence, not only a set-off* against the 
contractors, but also a claim against them for damages, this was espe- 
cially true : and I think a proper, and indeed a most appropriate time 
to make the order to add parties, was before the issues were joined. As 
a mere rule of practice under the Act, this question of time is not very 
important ; and any time after appearance which best expedites the pro* 
ceeding, would seem to mc most suitable. The plaintiff having followed 
the very letter of the statute, and brought the owner into Court, he is 
in all respects regular. We could hardly sustain a demurrer to the 
plaintiff's proceedings in this respect, when he has taken the precise 
steps which the statute prescribes. By appearance, the Court have ob- 
tained jurisdiction, and it may be that the Court would require that the 
order to add parties should always be made on the defendant's motion ; 
for if the defendant do not wish the contractors brought in, there may 
be no reason why the plaintiff should seek it. 

Lastly.— Hoy^j then, shall the parties be brought inl 
Upon this subject there can be no difficulty in following, in substance, 
the former equity practice. An order being made to add the contractors 
as parties, they can be summoned to answer the plaintifi^s complaint 
with the other defendant already in Court ; and on being served with die 
order, summons, and complaint, they would be clearly bound to do so, or 
tiiey could, never after, complain of any judgment which might be ren* 
dered between the claimant and the owner. 

These views have brought me to the conclusion that the order at Spe* 
cial Term must be reversed, so far as it denied the application to add 
the contractors Pullis & Brown as defendants, and so far as it denied 
leave to add Bulwinkle (a prior lien-holder), it should be affirmed. But 
for two reasons, viz. : 1st. Because the questions are new and involved in 
much obscurity by the very loose, inartificial and incomplete provisions 
of the statute : and 2d. Because the appeal is sustained in part and 
overruled in pfu*t — no costs on the appeal should be charged upon eitilier 
party. 

Daly, J., concurred. 

Inobaham, First Judge, dissenting. — ^In this case, a motion made at 
Special Term to bring in other parties as defendants was denied* From 
the order 30 made the defendants appealed. 

I have not been able to adopt the views of the appellants on this sab<* 
ject ; but as my brethren are of opinion that the contractor is a proper 
party to be made defendant, it is not necessary for me to discuss the 
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qnestion at length. I shall only briefly state some reasons why I dissent 
from that conclusion. 

1. There islno provision in the act itself for giving any notice to the 
contractor, either on filing the notice to create the lien, or on serving the 
notice to bring the lien to a close, for the purpose of making him a co- 
defendant. On the contrary, the provisions for judgment in case of the 
default of the owner, and of proceeding to trial in case of the appearance 
of the owner, do not contemplate such contractor being a party. 

2. Although this is called a proceeding to close a lien, still the statute 
is positive that it shall be governed and tried in all respects as upon 
issues joined in civil actions for the recovery of moneys m this Court. 
There is no civil action for the recovery of money merely in which third 

Sersons can be brought in to form distinct issues, separate from the other 
efendants ; but such actions are always tried between the parties origi- 
nally served, except in the case of parties jointly interested or jointly 
liable. 

8. Because the proposed proceeding will greatly embarrass the trial of 
such cases, and defeat one of the ends contemplated by the Legislature in 
providing a speedy mode of trial for such claims. 

4^ Because there is no provision for any judgment to be rendered 
against a contractor in any such case, nor any mode by which he could 
be entitled to recover a judgment for his costs, if improperly made a 
party. 

5. Because the validity of the plaintiff's claim can be better tested in 
an action in which the contractor can be a witness, than one in which he 
is a party ; and in such a case he can by his testimony more effectually 
protect the owner, than if he were a party defendant. If the work was 
not done as claimed for by the plaintiff, or if the claim has been discharge 
ed by payment, those facts in many cases can only be proved by the 
contractor himself, and I can find nothing in any part or the law from 
which I can infer any intent to make other persons than the owner 
defendants. 

6. The present act differs from the act of 1880 and 1844 in not pro- 
viding that the payment by the owner shall be deemed a payment of so 
much of the debt due by him to the contractor ; and it also omits all the 
proceedings that were required in the former acts, for the purpose of ad- 
justing the claims of the laborer or material-man with the contractors 
before the plaintiff can recover against the owner. If such omissions 
render the act unconstitutional, I do not consider the Court bound, by a 
species of legislation to adopt proceedings not contemplated by the act ; 
it would be better to sustain the constitutionality of the law, by throwing 
upon the owner the obligation of guaranteeing all debts of his contractor 
in regard to his building, without reference to the state of the accounts 
between the owner and contractor, and leaving the owner afterwards to 
recover the same from the contractor in another form of action. 

The difficulty under consideration was long since foreseen, and the 
subject was twice brought to the notice of the Legislature, and in both 
cases an amendment of the law failed. Until that body shall provide 
the proper remedy, it appears to me that this Court can only administ^ 
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the law as they find it; and that we have no power to convert a civil 
action for the recovery of money into an action for the foreclosnre of a 
mortgage, and at the same time for the settlement of accounts between 
the laborer and contractor. 

It may well be that the law does not give adequate protection to the 
owner. It certainly does not, if it makes him liable for more than he 
has agreed to pay to his contractor, or if a recovery against him for a 
debt, which his contractor owes, cannot be deemed a payment by him to 
his contractor. Still the same answer returns that the remedy is with 
the Legislature, and not with the Courts. 



PRACTICE CASES. 

IS. HJi. Snftxiox (Sourt. 

[General Term^ Marchy 1864.] 
Before Chief Jiutice OAKLEY, and the rest of the Jndgee. 
AucHiNCLOss against Nott. 

EFFECT OF ASSIQNMENT — ^JURISDICTION OF THE BUPEniOR COURT. 

This was a bill filed by Auchinoloss as the general assignee of another 
party, an insolvent, agamst Nott and two other defendants, to obtain 
specific performance of an alleged agreement relatire to the mortgaging 
of certain real estate in Washington County. The defendants demurred 
to the bill on two grounds — Ist, They objected that the insolvent who 
bad made the assignment to Auchincloss, under which the latter brought 
this action, ought to have joined with his assignee in that suit, since ne 
was interested in it — ^whereas the suit was brought in the name of Au- 
chmdoss alone. 2d, That the Superior Court had no jurisdiction of the 
suit, since their jurisdiction of actions for the determination of a risht or 
interest in real property, is limited to cases in which the property is sit- 
uated in this county ; whereas, this was such an action, and the property 
was in Washington County. The demurrer was argued at Special Term, 
and there overruled, and this appeal was taken from the decision of the 
Special Term. The question involved in the first ground of demurrer 
has already been once before the Oeneral Term, but was brought up 
agun, because counsel considered that one of the recent decisions of the 
Court of Appeals, just reported, overturned the former decision of the 
General Term. 

The Court held that plaintiff's assignor had no such interest in the 
eentract after its assignment to the plaintiff, as required that he should 
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be made a party to the suit. The contract had been assigned to plain- 
tiff and the bill was filed simply to carry into effect the purpose of as- 
signment. In the case decided in the Court of Appeals, a receiTer ap- 
pointed by the Court was interested instead of an assignee selected by 
the debtor ; and the very question which that suit was brought to de- 
termine was, whether the property passed by the assignment to the re- 
ceiver. In that question the original assignor had an interest ; bat he 
had none in this case, where the contract had been unquestionably as- 
signed. 

2. That the fact that this- action was brought to enforce a contract re- 
lating to real estate in another county, did not defeat the jurisdiction of 
the Superior Court. This was not an action for the recovery of real es- 
tate, or for the determination of any interest in real estate ; but for the 
specific performance of a contract. So far as the present case was con- 
cerned, the contract might be regarded as a merely personal one ; the 
Court could not consider whether the contract affected real property, but 
whether it ought to be enforced. 

Order of Special Term affirmed with costs. 



[Same Term.] 
GiLLOTT against Kettle. 

TRADE MARKS — INFRINGEMENT — INJUNCTION. 

This case came up on appeal from the decision of Judge Hoffman. It 
was an action brought bv Gillott, the steel pen maker, against another 
dealer in the same article, who, it appears, was in the habit of putting 
the cheaper pens of Gillott's into the boxes that Gillott had originally 
made and filled with the best quality of pens, therebv, as it was con- 
tended, infringing the plaintiff's trade marks, and marked accordingly. 
In defence it was urged that this was not an imitation of trade-marks. 
Judge Hoffman, at Special Term, decided that such a course was a 
wrongful injury of the plaintiff and his business, and granted an injunc- 
tion against the defendant. 

The Court, on appeal, affirmed the decision of the Court below. 



[Same Term.] 
Seaver against Robinson. 

SERVICE OF summons — PRIVILEGE OF NON-RESIDENT WITNESS. 

This was a motion before Chief Justice Oaklev at Chambers, to set 
aside service of summons ; but his honor stated his decision at the sea- 
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sbn of the General Term, on acooont of the importance of the p<»nt to 
the profession. The facts ir ere as follows : 

Henry G. Robinson, a resident of Rhode Island, came from that State 
to this city, of his (fwn accord, and in good faith, to testify as a witness 
in an action entitled Dobbing against Robinson. While waiting here 
for the cause to be called, it being upon the day calendar for Monday, 
he was served with this snmmons. He now moved to set aside the ser- 
vice, claiming that he was privileged from service of process, having 
come within jurisdiction in his character of witness. The motion was 
opposed on the gronnd that the privilege of a witness only extended to 
exemption from arrest ; and that residents of the State only are entitled 
to it. 

The learned Judge now stated that the non-resident voluntarily com- 
ing into the State as a witness has the same privilege as a witness com- 
pelled to attend by subpoena, and that- the privilege case extends to the 
service of summons. He considered this ruling as in accordance with 
the decisions of the Supreme Court, and with the principles of general 
policy. 



[February Special Term^ 1854.] 

Before Ifr. JUSTIOE HOFFMAK. 

E. Roche and John Roche, agsL John P. Farran. 

EXAMINATION OF DEFENDANT ON BEHALF OF PLAINTIFF, TO ENABLE 
HIM TO FRAME HIS COMPLAINT. 

There is no authority, under the Code or otherwise, to order the examination of a defendant 

in order to enable the plaintiff to frame his complaint. 
Snch practice was unknown in courts proceeding according to the course of the common 

law. There were cases in chancery in which such a disooyery was allowed to aid in 

framing a declaration at law. They were to discoyer parties or facts. 
The Code appears to presuppose a complaint seryed or prepared in every case. The 

fecflity of amendment, both as to parties and Dacts, renders the practice, as in ohaocery, 

unnecessary. 

Motion — that the defendant be examined in behalf of the plaintiff, to 
enable him to frame his complaint by bringing in members of an asso- 
ciation unknown to him. 

Booths for Plaintiffs. 
, for Defendant. 

Hoffman, J* — Upon an order to shew cause, the plaintiff applies 
&r an order that the defendant to attend under the S91st section of the 
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oode, and be examined, in order to enable him to frame his complaint^ 
by ascertaining, who, if any persons, are jointly interested with toe de- 
fendant in the association named* 

The applicant has been very carefnl as to the form of the proceed- 
ing, which seems free firom any difficulty. He has served a notice, a 
subpoena, and an order to shew cause. I have examined into it, there- 
fore, on the merits, and have concluded that the motion cannot be 
granted. 

The point is, I believe, of novel occurrence under the code, and mer- 
its consideration. Such an application depends upon a principle o 
Chancery Law. It was never beard of in a court proceeding according 
to the system of the common law proper. 

There were cases in a court of equity, in which discovery and exami- 
nation of witnesses was granted, before a declaration was filed at law. 
It is of some importance to notice those cases, and point out their prin- 
ciples and extent. 

Standen v. BuUocky (TottilPs Transactions, 9,) the defendant was 
obliged to discover to whom he had assi^ed his lease ; because other- 
wise the lessor could not have his action of waste ; and to state the 
names of the persons whom he had caused to fell trees, whereby the 
lessor might have his action against them, (88 Elizabeth.) 

In Gary's Reports, 22, it is stated, that if a man have cause to de- 
mand land by action, and knoweth not the tenant of the land, by reason 
of the making of secret estates, it hath lately been used to draw them in 
by oath, to confess the tenant ; but it is now doubted. 

Marsden v. PanshaUy (1 Vernon, 407,) was a case of a bill asainst a 
pawnee of plaintiffs' factor, and upon answer that some gooas were 
pawned, but he did not know if they were the plaintiff's, an inspection 
was ordered, in order to enable plaintiff to bring an action. 

Sir John Heaihcote v. Fleets and Morse v. Buckworth, (2 Vernon, 
442, 448,) were heard together. The first bill was to discover who was 
the owner of a wharf and lighter, to enable the plaintiff to bring an ac- 
tion for damages, by reason of negligence of the lighter-man. In the 
latter, a ship had taken fire by the neglect of the master and crew, and 
the plaintiff brought a bill as one of the freighters, to discover who were 
die part owners, to enable him to bring his action. Demurrers in these 
cases were overruled. 

Then came the case of Moodaky v. Morton^ and The East India 
Company^ (Dickens, 652, 1 Brown, Ch. Rep. 470.) The East India 
Company had granted a cowl or lease to the plaintiffs, for supplying 
Madras with tobacco, but had dispossessed him, and had granted a lease 
to another. The plaintiff sought a discovery from the company and 
their secretary, stating an intention to bring an action, but that he 
could not support the same without the evidence of persons residing in 
the East Inaies, and the bill was to discover also, whether the persons 
who^ did the acts were servants of the company, as, if not, they would 
be liable in their own persons. It was strongly objected, that a bill 
would not lie until action was brought. The Master of the Rolls said 
^ there was prima facie a cause of action, if the c(»Bpany has put other 
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persons in the way of doing plaintiff an injury. Bat it is said that no 
action is brought. In addition to the cases cited on that question, I re- 
member one in point, that the commission may be before any action is 
brought. The discovery ma^ be necessary before the declaration can 
be drawn, if the suit be original." He cited Mendez t. Barnard and 
Emmoi y. ^ylot 

The first case is found in Dickens, 65. Demurrer to so much of the bill 
as prayed a commission, it bein^ only prayed to enable the plaintiff to 
go to law. Precedents were pn^uced, and the demurrer was overruled. 

Debrigge v. Howe^ (cited 1 Br. C. C. 155, and Beames' Pleas in 
Equity, 276.) The plaintiff filed his bill for a discovery, statins that 
he had done service for government, and that the defendant had con- 
tracted to pay him, and praying a discovery to found an action at law* 
Demurrer allowed because the case would not support the action. 

Rondeau v. Whyati, (S Br. C. C, 154,) was a bill relative to a con- 
tract for com, and made one partner a party, seeking a discovery of 
various facts, and the names of the partners in the undertaking in order 
to found an action at law. A plea was overruled upon the question of 
law raised by it. 

And in The Mayor ^ 4rc., of London Y.Levy j (SVesey, 404,) Lord Eldoo 
said, *^ that where the bill avers that an action is brought, or where the 
necessary effect in law of the case stated by the bill appears to be, that 
the plaintiff has a right to bring an action, he has a rignt to a discovery 
to aid tfiat action so alleged to be brought, or which he appears to have 
a right and an intention to bring.'' 

Thus stood the law, while the separate jurisdiction of the Court of 
Chancel^ and courts of law prevailed in our State. When the Consti- 
tution of 1846 (Art.VI. § 8,) followed by the judiciary act of 1847,(Art 
III. § 16,) abolished the former, and gave entire Chancery pnower to the 
Supreme Court, the rule of these cases would have been administered on 
the equity side of the Court. {JVteury Y.O^Hara^ 1st Barbour S. C. Rep. 
489.) But the Code expressly declares, that no action to obtain disco- 
very under oath, in aid of the prosecution or defence of another action, 
shall be allowed ; nor shall any examination of a party be had, except in 
the manner prescribed by^ the chapter, (§ 889.} And the^ 890th and 
891st sections provide for the examination of a party as a witness ; and 
this examination is like that of a witness at the trial, or conditionally, 
{de bene esse,) or upon a commission, or under the 891st section, before 
the trial upon notice. 

The case under this last section must be at issue, the examination be- 
ing only to avoid the necessity of calling the witness at the trial ; (8 Sand. 
720,) and a commission can only issue when the cause is at issue ; (2 R. S. 
898, 2 Sand. 640.) Testimony de bene esse maybe taken before an issue 
of any kind is formed, (7 Cowen, 489 ;) but it is upon an affidavit stating 
the nature of the action, and the plaintiff's demand, or the nature of the 
defendant's defence, and the infirmity or intended absence of the wit- 
ness. There cannot be found any sanction for this ^>plioation in any of 
these provisions. 

^gainy the mode of commencmg an action presents a difficulty. The 
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common law writ brought the party into Court to answer in the action, 
and also a bill then and there to be exhibited against him. A subpoena 
in Chancery could not be taken out unless a bill was filed, since a statute 
of Anne, with some few exceptions. 

The 128th and 129th section of the Code appear to suppose a com- 
plaint is prepared, when the summons is served. The notice is to specify 
either the amount for which judgment will be taken upon failure to an- 
swer the complaint, or that the plaintiff will apply to the Court for the 
relief demanded in the complaint. 

And under the 180th section, if the complaint is not served with the 
summons, the latter is to state where the former is or will be filed. In no 
case can an amendment be proper, under the 172d section allowing 
amendments of course, which changes the judgment asked for, and spe- 
cified in the summons or complaint, unless a copy of the amended com- 
plaint is served. If served, the time of the defendant dates from that 
service. (1 Code Rep. 87.) 

Nor does there seem any necessity for the examination to obtain the 
object in view. A plaintiff cannot be utterly unfurnished with some 
ground to implead the defendant. If he is the wrong party, or others 
are^ liable with him, he must set this up in his answer, and then the 
plaintiff may amend. After answer, he may be examined at large, and 
thus the disclosure be made. And so, if the defect exists, not as to par- 
ties, but as to facts, the extensive power of amendment under the 173d 
flection, enables the plaintiff to shape his pleading according to the facts 
which shall in any way be disclosed. He has also the great advantage 
after answer, of getting this disclosure from his opponent before trial. 

Motion denied without costs. 



[January Special Termy 1854. — February General Term^ 1854.] 
Thomas Stalker and W. Newberry agt. James Gaunt, and others. 

NOTICE TO EXAMINE DEFENDANT, TO PRODUCE BOOKS, PAPERS, &C., 
PREPARATORY TO TRIAL. 

It is to be considered aa the settled practice of the Superior Coart, that a party may be 
compelled to produce books and papers at the trial, under the 390th section of the Code, 
bv a iubpoena due^ tewm^ serred m the usual manner. Held, upon consultation with 
all the judges. 

There is a discretion in the judge to decide as to the necessity and extent of the production 
and inspection called i(x[,--{S>id.) 

The mihpeena should be as specific as a notice nnder the former practice to a party to pro- 
duce documents at the tri^ Cases cited as to such notice. 

It appears that the rule at law in our State has been, that notice to produce a pap^r and a 
perusal of it, does not oblige the party calHng for it to use it in evidence. The English 
rule is otherwise. 

It seems that no use can be made of documents produced under a suhpcma by the party, 
unless he is examined as a witness, although inspection may not compel the party to coil 
him. 
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The facts appear in the opinion. 
Whittaker and EUingwood, fox* Plaintifis. 
Hoxie, for Defendants. 

Hoffman, J. — This case came on at Special Term upon a notice to 
the defendants, under the 391st Section of the Code, requiring them to 
appear and be examined before one of the Judges, accompanied with a 
subpcena duces tecum directed to them, and requiring the production of 
all books, papers and documents in their possession, or under their con- 
trol, relating to the matters in controversy. This was to prepare for 
trial. 

The defendants attended, and on an application for an attachment for 
disobedience of the subpcena to produce the books, the court refused the 
motion upon various grounds not necessary to be stated. 

The court at General Term sustained the decision upon similar speciai 
grounds ; but expressly without passing upon the question, whether the 
subpoena to produce was proper under the Code. This question was 
raised, and much discussed by counsel. 

This case and some others which had fallen within the notice of thd 
Judges, led to a consideration of the practice, and the conclusion was, 
that a party may be compelled to produce books and papers at the trial 
under the 390th section, by the common subpcena duces tecum^ precisely 
as a stranger witness ; and such is to be regarded as the settled practice 
in this court hereafter. 

The subpoena under this section is essential. There is nothing to 
qualify the language there used, that he may be compelled to testify in 
the same manner as other witnesses. He is under the same obligations 
and entitled to the same privileges as other witnesses. The decision of 
Justice Welles in Bonestell vs. Lyndey (8 Howard P.* R., 231,) was under 
the 390th Section, upon a trial before a referee ; and after a very care- 
ful consideration, the learned Judge concluded that the process by sub- 
pcena was proper ; that the party may by this process be compelled, not 
merely to appear at the trial and be personally examined, but also to 
produce papers and books in his possession precisely as any other wit- 
ness mav be compelled. 

The decision of Justice Roosevelt in Trotter vs. Latson^ (7 Howard, 
261,) declared a different rule. That was also a case of a refusal to 
produce books, &c., before a Referee, in compliance with a subpaena. 
The trial before a Referee is for these questions a trial before court. 

And the question was raised in this case, and again in another before 
me in February Term. It related to the extent of the obligation of the 

f>arty under such a subpcena^ and the consequences of neglecting it 
iterally. 

The General Term so far sanctioned the decision at Special Term in 
the present case as to hold, that there was a discretion in the Judge to 
determine as to the extent of the necessary or proper production. 
I may observe that some of the rules regulating this proceeding are 
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pointed out by Jastice Welles. It is always in the discretion of the 
court to say whether the witness shall prodace the documents after they 
are brought into court. It does not follow that because he must bring 
them witn them, that he shall be compelled to produce them in evidence. 
(9 East-i 478 ; 1 Esp. N. P. Ca., 408.) 

In the language of Chief Justice Shaw, ^^ There seems to be no differ- 
ence in principle between compelling a witness to produce a document 
in his possession under a subpcena duces tecum in a case where the party 
calling the witness has a right to the use of such document, and com- 
pelling him to ^iye testimony when the facts lie in his own knowledge. 
Whether the witness has a lawful or reasonable excuse for withholding 
it, the Court, and not the witness, is to judge. And when the witness 
has the paper ready to produce in obedience to the summons, but claims 
to retain it on die sround of legal or equitable interests of his own, it is 
a question addressed to the discretion of the court, whether he ought to 
produce it." (10 Pickering, 227.) 

It may be added as to the extent of the requisition to produce, that it 
has been determined that a notice to an adverse party to produce papers 
in his possession, must be reasonably specific ; that a notice to proauce 
*^ all letters, papers, and documents touching the bill of exchange men- 
tioned in the declaration, and the debt sought to be recovered," has been 
held too general, {France vs. Lucy^ RyU and Moody^ 841.) So *^ to 
produce Tetters, and copies of letters, and all books relating to this 
cause," {Jones v. Edwards^ I McCL and Y. 189.) But a notice *^ to 
produce all letters written by the party to, and received by the other 
between the years 1887 and 1841, inclusive," was held sufficient to en- 
title the party to call for a particular letter. {Morris v. Hanser^ 2 M. 
and Rob. 892; Rose v. Kingj 5 Ser. and Rawl.j 241.) Accordingly, in 
a case before me, in February Term, 1854, 1 held, that a subpcena to 
produce all books, &c., relating to the matters in controversy in the ac- 
tion, was too va^ue Jto warrant proceedings for a contempt. 

While upon this subject, I may advert to one other point, whether, if 
the party calling for a book inspect entries in it, he can object to its 
beine produced in evidence b^ his adversary. It seems now settled in 
England that it becomes evidence, if inspected, {Calvert vs. FlowerSj 
7 Can*, and Payne, 887 ; See 4 Shephard's Rep. 244.) 

But in Kenney vs. Clarksonj (12 Johns. Rep. 894,) Justice Spencer 
in delivering the opinion of the Court, said, ^^ that he must not be un- 
derstood as sanctioning the course pursued at the trial, in admitting the 
>aper to be read without proof, because notice had been given to pro- 
uce it, and it had been called for and perused. That Lawrence vs. 
Whitney^ (1 Caines, 276,) settled nothing — the then Chief Justice ex- 
pressing no decided opinion, and the rest of the court being equally di- 
vided. It appears to me that the notice to produce a paper, and calling 
for its inspection, ought to be consideredus analogous to a title of dis- 
covery, where most certainly the answer is not evidence but for the ad- 
verse party." 

In the case of Terry vs. Roubelj heard before me, at the present term, 
I have attempted to sustain the proposition, that production and 



d 



THE tnSW TOBK LBGAL OBSERVER. 127 

N. Y. Superior Oofurt— HiggioB agt Buhop. 

disooTery of the contents of books and papers, for the purposes of evi- 
dence, cannot be had unless accompanied with the examination of the 
partj. This examination is had either under the revised statutes, or 
upon a subpcena duces tecum. Under the former, the opportunity of an- 
swering, on oath, is aflTorded ; and under the latter, I apprehend, no use 
can be made of books, &c., produced, without swearing the party as a 
witness. The reasons for this opinion are there stated. 

It may well be, however, that this ^ew is, in principle, consistent with 
the right to inspect and then refuse to read, and of course to examine the 
party* Yet there should be some guard against an unlimited right to in- 
spect books, which may be abused to other purposes. 



[Same Term.] 
Lorenzo Higgivs agsi. Samuel C. Bishop. 

PRODUCTION OF BOOKS BEFORE REFEREK 

An applicatioo to produce books, <&c, under the Code or the Revised Statutes^ where the 
caae is before a referee, cannot be aUowed, where an affidavit is poeitiye that the books 
oontam no item whidi is not in an account rendered, and the aooonnt no item not in the 
books. 

But where the case is before a referee to take an account between parties as to whom the 
right and liability of accounting parties is established, (such as partners,) the referee 
may, by order, be empowered to make a general call for books, A&, according to the 
former chancery practice^ The party, in such case, is iwt boond to be satisfied with the 
oath. He may examine the books himself^ suliject to the general rule as to sealing up 
portions relating to other matters. 

This was a petition for the production, before a referee, of books of 
account, &c. 

Parsonsy for Plaintiff. 

Benedict J for Defendant. 

Hoffman, J. — This is an application under the 888th section of the 
Code, and the preliminary objection that the affidavit is deficient, under 
the 9th rule of the Supreme Court, in not stating that the plaintiff is 
advised by counsel, and believes, &c., does not apply. Those rules, not- ' 
withstanding the phrase, ^^ or to prepare for trial," in the 9th of them, 
relate to the production necessary to enable the plaintiff or defendant to 
prepare his pleading. {Exchange Bank v. Monteathyi Howard, 280.) 

The pleadings shew a case of partnership, or at any rate of a joint in- 
terest in the business to be carried on, wnich undoubtedly entitles the 
plaintiff to a production of all the books and documents in the defend- 
ant's hands, relating to the subject matter. It is the case of a com- 
mon interest adverted to in the authorities, and justifies a demand for a 
production at large, under the defendant's oath. 
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The complaint sets forth an account rendered by the defendant, and 
states several objections of errors^ wrong charges, and omissions in it* 
The answer seeks to explain or defend the items. An order of reference 
was made, and the cause is now before the referee. 

The application is distinctly under the Code, (§388,) asking for an in* 
spection and liberty to take copies of the books, &c. One affidavit of 
the defendant shews a sufficient excuse for the refusal of the demand, so 
at least as to exempt him from costs. But the other affidavit is, that the 
books contain no item which is not in the account, and the account con* 
tains no item not in the books ; and that the only other papers and docu- 
ments which he has, relating to the matters and business in contro* 
versy in this action, are vouchers in support of his account, ready to be 
produced on the trial. This forms an answer to the present applica- 
tion under the code. {Hoyt v. The Am. Ex. Banky 8 Howard, 98, 2 
R. S. 262, § 82, sub, 8.) 

The petition could be framed under the revised statutes, with a slight 
amendment. But the objection would probably not even then be re- 
moved. 

But, under the rules of the Court of Chancery, where the relation of 
an accounting party was established, this answer would not have been 
sufficient. The plaintiiF would have been entitled to examine the books, 
and to judge for himself, whether there were entries in them material to 
the case ; the course as to sealing up other entries being observed. 

In Frazer v. Phelps^ (4 Sandf. S. C. Rep., p. 682,) this Court at 
general term, decided that an order might be made, giving authority to 
a referee to direct the production of books and papers, relating to the 
merits of the action, where it was of an equitable nature. Disobedience 
to a requisition by the referee under such an order would be punished 
by attachment. Application for that process could only be made to the 
Court, when it would judge of the propriety of the referee's course. 

I think this is a case in which such clause in the order would have 
been made of course, and may now be had. 

. Another course is open to the plaintiff, if he shall be advised to 
adopt it. He may serve a subpcsna duces tecum upon the defendant, and 
examine him as a witness, with the opportunity of producing the entries 
in the books in evidence, on such examination. See Stalker v. Gauntj 
— Special Term and General Term, Feb. 1854. (Ante, p. 124.) The 
plaintiff may resort to this course, if he elect so to do, and, if so, his pre- 
sent application will be denied without costs. If he do not so elect, he 
may enter an order denying the motion without costs, and with leave 
to apply on five days' notice, for an order autliorizing the referee to re- 
quire the production and deposit with him of all books, papers, and 
documents in the possession or under the control of either of the parties 
relating to the subject matter of the action, as he shall see fit. 
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[February Special Term^ 1854.] 

Before Mb. JUSTICE HOFFMAN. 

Thomas Jarvis agst. James Clerk. 

APPLICATION TO EXAMINE DEFENDANT. — COURSE OF PROCEEDING. 

A partj who is to be examined as a witness previous to trial is to be compelled to attend, 
and 18 to be examined in the same manner as a witness examined omditionally. lliis is 
regulated principally by the Revised Statutes. 

A summons, as therein prescribed, appears to be the proper mode of procuring the attend- 
ance under the 39l8t section of the Code. 

SembU, that a subpoena dueet tecum may issne under this section as well as tmder the 
890th. 

This case was submitted. The questions raised appear in the opi- 
nion. 

IjoFFMAN, J. — The (question in this case was, whether a party applying 
for an examination of his adversary under the 391st section of the Code, 
was bound to subpcsna him or procure an order of a judge for his ex- 
amination, or both ; or whether the notice directed to be given was not 
sufficient of itself ; or what other course was proper. 

The 389th section has abolished any action to obtain discovery under 
oath, and has provided that no examination of a party shall be had on 
behalf of the adverse party, except in the manner prescribed in that 
chapter. 

Then, the 390th section provides, that the party may be examined as 
a witness, and may be compelled in the same manner, and subject to the 
same rules of examination %s any other witness, to testify, either at the 
trial, or conditionally, or upon commission. 
9 
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I apprehend the construction to be, that the party is to be compelled 
to testify at a trial in the same manner as other Tvitnesses at a trial, or 
if examined conditionally, in the same manner as other Hfitnesses are 
thus examined, and so upon a commission ; and the rules of examination 
which govern such respective examinations of witnesses shall prevail upon 
the examination of the party. 

Then the 391st section permits an examination at any time before a 
trial to be had before a judge, instead of being had at the trial ; this 
can only be had on a previous notice of five days, unless the judge, for 
good cause shown, orders otherwise. 

No explicit direction is here contained as to the form of such a notice, 
but in the subsequent clause of the same section, the party is not com- 
pelled to attend in any county other than that of his residence, or where 
he may be served with a summons for his attendance* 

And then the 392d section is positive, that the party to be examined, 
under the 891st section, may be compelled to attend in the same manner 
as a witness who is to be examined c<mdUionally ; and the examination 
shall be taken and filed by the judge in like manner, and may be read 
by either party on the triaU 

The examination of a witness conditionally is the examination under 
the Revised Statutes, usually termed an examination de bene esse ; it is 
denominated a conditional examination in the Act, (2 R. 8. 891, Laws 
1851, p. 871, Laws of 1852, p. 471.) This may be had at any stage of 
the cause upon an affidavit of the nature of the action, or if on behalf of 
a defendant, of the defence ; the name and residence of the witness ; 
that the testimony is material and necessary ; that he is about departing 
from the State, &c. 

Now some of these provisions are inapplicable to an examination under 
the 891st section. It is well settled that this is to be had without the 
pre-requisites of sickness, intended absence, &c. And the Code directs 
that such examination may be read by either party at the trial. This, 
again, is independent of inability or absence. 

But some of the clauses are distinctly made applicable by the code it- 
self. The time which is fixed in the statute, at not more than twenty 
days, leaving a shorter time to be fixed in the discretion of the judge, is 
by the, 891st section, made not less than five days, unless an express 
order is obtained for less. 

I consider, also, that the mode of procuring the attendance must be by 
* the summons, to be issued under the 10th section of the Act. That pro- 
vides that a summons may issue to compel the attendance of the witness, 
vhioh must be served in the same manner as ^ subpana. And under the 
55th and subsequent sections of Title III, if being summoned, he refuse 
to attend, a warrant is to be issued to apprehend him and bring him 
before the judge for examination. 

The other provisions which relate to the mode of taking the deposition, 
the certificate of the judge, and the filing in the clerk's office within ten 
dajs, are plainly applicable. I presume that a reference to take the 
evidence is not allowable, as the provision of tlfe section is, that the ex- 
amination is to be had before a judge of the court or a county judge. 
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The form of the summons which has been used under the Statute may 
be found in BurrelPs Practice Appen., 482 ; it is iussed by the judge 
and bears his signature, and refers to the revised Statutes by title chap- 
ter, &c. 

It might be expedient to refer to the section of the Code also. 

The form of an order is also to be found in BurrelPs Practice Appen., 
§ 485. This is to be served on the adverse party. See further 2 R. S., 
401, § 54, as to mode of serving the summons, and punishing the wit- 
ness. 

•The Code, then, has provided for four cases, entirely distinct from 
each other. The examination at the trial ; the examination condition- 
ally (de bene esse) at any stage of the suit, and under the provisions of the 
statute, as to form ; an examination upon a commission for a foreign wit- 
ness ; and this new course of examination previous to the trial to bo the 
substitute of an examination at the trial, and only to be had after issue 
joined. (3 Sandf. 718.) The proceedings under the latter are regulated 
in many points, as before pointed out by the law as to conditional exam- 
inations, but it is of a verjr different and independent nature and operation. 

The cases I have met with do not conflict with the views taken, although 
I admit they do not expressly or necessarily sustain them. In Partin v. 
Elliotty (2 Sand. S. C. Kep. 667,) an order was made for the examina- 
tion of the defendants as witnesses. The cause was at issue. The point 
raised was, whether there could be such an examination before the trial, 
except under a commission, or de bene esse under the Statute. The de- 
cision settled that there could be ; that the proceedings were distinct. 

In Taggard v. Gardner j (Ibid, 669,) the Court does indeed consider 
that a sulypcsna was sufficient. The question raised was however as to 
the necessity of an order to be served upon the witness, and that was the 
point decided. It was not necessary, except when the time was to be 
abridged. 

My impressions, therefore, are, that in a case like the present, a sub- 
pcena is not necessary; that a mere notice under the Code is not sufficient ; 
a summons must be taken from the judge who will fix the time, not less 
than five days, except in cases of emergency, and the clauses of the act 
to which I have referred must be observed in conducting the examina- 
tion. 

A question has been suggested in the case which deserves notice, whe- 
ther under this proceeding a patty may be served at the same time with 
a subpcena duces tecum^ to produce papers, &c. 

The 890th section, as before observed, directs that the party may be 
examined in the same way as a witness, and be compelled to testify in the 
same manner as other witnesses. It is settled, at least in this Court, 
that a subp{Bna duces tecum^ may issue under this section, where the ex- 
amination is to be had at the trial. 

The 89l9t section gives the same power to examine before trial, as a 
witness, which the 390th ponfers at the trial. Bat certain modifications 
of the practice are found in this section, and in the 392d. If these are 
not inconsistent with the power given in the 390th, that power must 
ozist 
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I apprehend that a right to issue a subpcena duces tecum attends the 
right to compel the examination of iritnesses, whenever possessed by a 
Court of Justice. Chief Justice Shaw (10 Pickering, 14) mentions, that 
the obligation of a witness to obey such a process has been questioned, 
but that it was fully settled that ho was bound. 

In Chancery, upon executing a commission for taking testimony in the 
country, (forty miles from London,) a summons from the commissioners 
may be accompanied with such a subpcena. The form is given in that 
excellent Book of Practice (Hind's Practice, p. 341,) and in Bradshaw 
vs. Bradshaw (1 Russell & Mylne, 858), the witness so served was ordered 
to attend and produce a deed which he had objected to do. 

Under an act of Wm. 4th, c. 22, proceedings for the taking of testi- 
mony, very similar to our Statute for examinations de bene esse^ were 
authorized, and under this, the order of the judge for an attendance may 
include a direction for the production of documents in the party ^s pos- 
session. (See Chitty's Arch. Pr., 251.) 

Upon the general principle, then, that the power of compelling the at- 
tendance of witnesses comprises this power — that it is the attribute of 
jurisdiction in a court of common law, as well as of Chancery ; and that the 
power given in the 390th section is general, and not restricted by any- 
thing in the subsequent sections, I think a subpcena duces tecum may 
accompany the summons for examination under the 291st section. 

The plaintiffs may have such a summons and order as I have pointed 
out, for an examination on five days notice. 



[/fecial Term. — Jcmuary^ 1854.] 

Thomas Stalker and William Henby Kewbebby agst. James Gaunt 
and James T. Debrioeson. 



petition for di6cx)very of entries in books — ^production of books, 
papers, and documents, &c., to be used on examination of de- 
fendants, AND trial of cause. 

A petition for a discorery of books and papers should shew the character of the entries, 
and how they are material to the case ; the nature and extent of the power of the 
Supreme Court before the statute of 1830, and afterwards before the Code obeerred 
npoD. 

Hie proceedings under the statute being still in force, are to be governed by the rules of 
the Ooart of Chancery. 

Generally speaking, discovery of books, <&c, should not be allowed where competent testi* 
mony is easily attainable to the facts by witnesses, much less when it can be obtained by 
the examination of the party as a witness. 

This was a petition for discovery of entries in books, and for pro- 
dnction of books, papers, and documents to be used on an examina- 
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tion of the defendants and trial of the cause. The material facts appear 
in the opinion. 

Whittaker <b EUirigwood^ for petitioners, the plaintiffs. 

Bborie^ for defendants. 

HoFFMAK, J. — The action is brought to recover the price of two cer- 
tain parcels of rags, sold by the plaintiff to the derendants, on the 
26th and 31st of October, 1853. 

The defendants, in their answer, admit the purchase by them of the 
rags, but set up that they were paid for by a note of Leggett and 
Brother, for $1,609 54 : and as the note exceeded tfie price, the dif- 
ference, $8 92, was to be accounted for when the note should be paid. 
The cause was put at issue by the filing of this answer in December. 

The plaintiffs now present a petition for a discovery of books and 
papers, with a view to assist in establishing the facts, that when the 
note was given, the defendants knew that it was worthless; that 
they made fraudulent representations of the standing and credit of 
Leggett & Brother ; that such firm, in fact, failed about the 3d of 
ITovember last, and that the said note is unpaid. 

It is stated that the defendants carry on business as ra^ dealers, 
under the name of Gaunt & Derrickson ; and as paper deSers, con- 
jointly with one John Clapp, Junr., under the name of James T. Der- 
rickson & Co. 

That on or about the 24:th of October last, the defendants, under 
one of their firm names, were the owners of a note of Leg^tt & 
Brother, for the sum of $8,219 08 ; had deposited the same m the. 
Mechanics' and Traders' Bank, as collateral security, or had otherwise 
obtained money thereon ; that being aware of the failing circum- 
stances of Leggett & Brother, or suspecting the same, they withdrew 
such note from tie bank, and paid some simi of money, or substituted 
some other securities therefor ; ttat about said 24th of October they 
induced Leggett & Brother to exchange such note for various 
smaller notes of the same aggregate value ; that on or about the 3d 
of November, they got another substitution of notes of smaller 
amounts for one or more of the second set of notes ; that amons 
tliem was the note in question of $1,609 54 ; that they obtained 
from other persons, as well as from the plaintiffs, divers amoimts of 
goods, by passing to them some of such notes, upon similar fraudulent 
representations made to such persons, of the credit of Leggett & 
Brother. 

The petition then states that, " the books of the defendants, under 
one or other of their two several firms, contain various entries rela- 
ting to the matters aforesaid, and which shew or tend to shew the 
matters before or thereafter alleged, or some one or more of them,. or 
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matters relative or pertineiit thereto r^ectively." The petitioners then 
specify what the Dooks contain, which they consider material, and 
which they demand should be exhibited as follows : 

1st. The origm and inception of the first note ; the deposit in the 
bank; the purposes of sucn deposit, and the circumstances attending 
it. 

2d. The withdrawal of such note from the bauk ; the purposes for 
which such withdrawal was made ; the consideration jpaid, or secu- 
rity substituted ; to whom payment was made, or security given. 

8d. The return of such note to Leggett & Brother ; the tmie of, and 
the purposes for which such return was made; tiie consideration 
therefor ; the number, date, and amount of the notes of Leggett & 
Brotiier substituted for such note ; and also the date and amount of 
any subsequent notes given in fiirther substitution ; and the purposes 
for which they were given. 

4:th. The disposition made by defendants from time to time of the 
notes substituted for such original note ; the persons to whom, and the 
consideration in money or goods, for which the same were paid or in- 
dorsed over. 

6th. The sale and delivery of the ^oods in question, by the plain- 
tiff to the defendants, and the transier in paym^it of the note of 
$1,609 54 ; how, to whom, and for what, the said goods have since 
been sold or disposed of. 

An application, by petition, was heretofore made to the court 
for the production. The petition was, in its allegations as to the ac- 
tion and defence, nearly the same as the present petition. The dif- 
ferences as to the character of the entries will be afterwards pointed 
out 

Upon that petition Justice Bosworth decided, that the petition 
should shew presumptively, that the books contained entries of a certain 
character, or tending to prove certain facts, and how such entries or 
facts were material to the defence. Sworn copies would then be or- 
dered, unless the defendants expressly denied that there were such 
entries in them. That the petition did not disclose the nature or 
terms of anv supposed entry in the books. A general discoveiy of 
private books would not be ordered to enable a party to make a 
nshing examination of their contents. The motion was denied, with 
liberty to renew it on a new petition. The ground of the decision 
was a restatement of tiie rule declared by me same judge, as the 

Sinion of the court, in JSbyt vs. ITie Amerioom Mochmige Ba/nk^ (8 
>ward, P. R. 99.) 

The specifications in the present petition are not wholly free from 
the charge of uncertainty and indefiniteness as to the entries which 
made the former petition insufiicient ; but some of them are probably 
pointed enough, if it is clear that the party has any right at all to the 
production. 

There are, however, other considerations, and those of a general and 
important nature, which bear upon this application. The proceeding 
is under the provisions of the Kevised Statutes for discovery. These 
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ETOvisioiiB are in force, unrepealed by the Code, and relate to discovery 
1 its technical meaning. (2 Sandf. 6. Ct. Bep., 602 ; Ibid, 664 ; 
OeUofiY. Ma/raJioU^ (6 Howard, 398,) and Hoyt v. American JEoBcJumge 
BoffJc^ vt stipra.) 

In directmg the production and discovery of books, papers and 
documents, the Court is to be governed by the principles and practice 
of the Court of Chancery in compelling discovery, where not otherwise 
provided in the statute. (2 E. 8., p. 1&9, § 80, 31.) 

The discovery afforded in a Court of Chancery by a producticm of 
books and papers was of a two-fold character. In the first place, it was 
granted where the applicant had an interest and right in tnem, which 
justified an unlimited inspection, and this right was the attendant of 
a relief to which he was entitled. Such was me case of books kept by 
an executor or trustee, partnership books, those of agents, books of a 
mortgagee upon a bill to redeem, and those of a tenant in common. 
These instances will suffice. (See the cases, Hoffinan Ch. Pr., notes to 
pages SOT, 810.) 

m such cases the production of all books and documents relating to 
the subject matter could be compelled on the ground of a common 
interest. If accidently, or otherwise, such books contained private 
entries, the passages were allowed to be sealed up under oath. 

Depending upon the said principle, and as a branch of it, is the 
long list of cases in which there is no unlimited inspection of books, 
&c., for the mere purpose of getting testimony, but a right to have 
produced and inspected, documents or books of a narticmar class, or 
specific entries in such books, or specific deeds ana document. It is 
in relation to this class of cases that so many questions of great nicefy 
arise, as the interest of the applicant in the document which will 
entitle him to the examination. (See Wigram on Discovery, p. 296, 
and the leading cases of MsfveT v. Lowe^ (18 Price, 193j) Aacmis v. 
FiaJier^ (3 Milne ife Craig, 626 ;) Newton v. Beresford^ (Young's Ex. 
Kep., 877 '^ Smith v. T& Duke of BeaufoH, (1 Phillips' Eep., 260) ; 
Fmht V. Jtobmsorij (8 Beavan, 22 ;) Harris v. Harris, (4 Hare, 184.) 

Agam, there are cases of a distinctive special character where the 
party has a right to look at a document which the defendant sets up 
m his answer, and relies npon. The plaintiff is not compelled to be 
satisfied with the defendant's version of Hie instrument. He may call 
for its examination, not upon the grounds of an interest in it himself, 
but by reasons of me defendants resti^ upon it; Of this character 
are Ha/rdma/nY. EUames, 2 Mylne AKeen, 782, saiA. Eager y. Price^ 
2 Paige, 871. 

But in the next place, discovery was the mere instrument for 
obtaining evidence to make a legal or equitable right available, with- 
out pronouncing a decision on such right. (Hare on Discovery, p. 
110.) Hence it was essential that a bill for that purpose should state 
that it was in aid of some judicialproceeding. {Attorney Oenerdl 
V. Ross, 8 Price, 206 ; Condole v. Wa^him, 5 Mead., 18.) 

The Kevised Statutes do not change this principle. There must be 
a suit pending in tibe Supreme Court when the petition is presented. 
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The change, by permitting an application to the Common Law Court 
itself instead oi resorting to anotiher tribunal, is but matter of con- 
venient practice. 

Now the foundation of such a bill was the inability of the party to 
establish his case by competent testimony without it. It is said 
generally, that it is because he cannot otherwise prove the facts, or in 
aid of proof. The meaning of the last clause I take to be, that llie aid 
is necessary in order to establish one or more facts in a series of facts 
which the party must prove, or to supply a partial defect in the testi- 
mony as to one or more of such facts, or as to the single fact on which 
the right depends. Whether the suit was in the Court of Chancery or 
in another Court was immaterial as to the rules which governed dis- 
covery. The case of The Ma/rqms of Bvie v. Ths Olamorgcmshire 
Ckmdi Co.^ (1 Phillip, 681,) a case for a commission to settle bounda- 
ries, is a leading one upon me subject, where the suit was in Chimcery, 
and illustrates the doctrine of the Court. 

I have carfully examined the authorities cited below, (a,) and while 
there are to be found some modifications and exceptions to the rule, 
yet I apprehend the doctrine stated in the explicit language of Chan- 
cellor Kent remains to this day substantially tne doctrine oj the Court : 
" If a bill seeks discovery in aid of the jurisdiction of a court of law, it 
" ought to appear that such aid is required. It is not denied in this 
" case but that every fact material to the defence at law can be prov- 
" ed by the ordinsay means of law without resorting to the aid of this 
" Court. I should presume from the bill that every material fact 
" respecting the ownership of the vessel could be commanded without 
'' coming to this Court, and such trials are not to be delayed, and dis- 
" coveries required, when the necessity of such delay and discovery is 
" not made to appear." {Odaton y. Moyt^ 1 John. C. E., 546.) 

It is true, that in Mwtah v. Damson^ the Chancellor corrects the 
head-note of LeggeU v. Postley^ and observes, " that in a pure bill of 
of discovery, it is only necessary to state, that the matters to be dis- 
closed are rndtericLl to the defence at law, not that they are absolutely 
necessary." But he says nothing to impair lie rule requiring a state- 
ment of what matters are material, and!^ why they cannot be proved. 

The present case is at issue. The object of the defendant's application 
is to procure evidence by the examination of tiie parties, or Sie books, 
or both, to enable him to go to trial. An order to stay proceeding? 
upon such petitions is of frequent occurrence. In districts where a 
calendar is goi^e through at each Trial Term, it might be absolutely 
necessary. This order is equivalent to an injunction on a bill of dis- 
covery. In short, the analogy between them appears to me extremely 
close. 

One other observation strikes me as important 

(a.) Seymour v. Seymour, 4 Johns. 0. R., 410; OeUten v. Hoyt^ I John. 0. it. 648; 
Le^gett v. Postly, 2 Paige, 699 ; Newkirki v. Willia, 2 Cha. Oa., 296 ; March v. Davison, 9 
Paige, 680 ; Ba$9 ▼. Bofs, 4 Hen. A Mumf., 476 ; Lowe v. Stebbins, 9 Paige, 624 ; Vane^T, 
Andrews, 2 Barb. Ch. R., 870; Duvrll v. Rou, 2 Mumford, 290; Mitford, 68, 807; Not- 
walk a. B. Co, V. Story, 17 Con. Rep, 218. 
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The 389th section of the Code has abolished a bill of discovery as 
snch, and an examination of a party as such ; and the 390th section 
defines the examination of a parhr as that of a witness. The jnst 
construction of the C!ode requires me cause to be at issue, subject to 
the exceptions, as in cases ofother witnesses. 

This alteration leads me to the conclusion, that when the testimony 
sought, appears attainable from the oath of the party examined as 
witness, mere is an additional reason for not resortmg to the delicate, 
and often dangerous source of evidence, an inspection of private 
books. The umimited exercise of such a power it has been well said, 
"would open every muniment room in the land, and every mer- 
chant's accounts, and every man's private papers, to the inspection of 
the merely curious." 

But in this view, entries in books or written papers may be brought 
in question, and sometimes must be {>roduced. I apprehend that this 
will be under the same rules and limitations, as in cases of entries re- 
ferred to by other witnesses. I presume the genersd rule to be, that 
if a witness swears from express recollection to a fact, but refers to an 
entrv for some details, or precise sum, the memorandum or entry need 
not be produced. 

On the other side,* if the entry is the real source of his testimony, 
so that he cannot depose to the fact without it, production is neces- 
sary. ^Greenleaf on Evidence, 436, 437, and Cases.) 

Two miportant j^rinciples appear to me deducible from this exami- 
nation of the subject, and by which the present petition can be 
determined. If the discovery is plainly attainable by competent and 
available testimony, other than that of the party, a production of 
books should not be allowed without special circumstances. If it is 
attainable by an examination of the party as a witness, it should be 
also refused, except upon some special ground. 

Tested by these rules, there is not one of the points for which the 
production is required, which cannot be fully and plainly settled 
by testimony within the power of the party, and easily to be obtain- 
ed. An examination of Leggett, or the other member of the firm, 
and one of the officers of tne bank, will supply every information 
under the three first heads, except as to motives, as to which the de- 
fendants may best answer. The examination of the defendants, is a 
clear, and the best source of information as to the fourth and fifth 
specifications. 

I do not think that the plaintiff has established a right to a produc- 
tion of the books and papers, as to any one of the particulars stated 
in his petition. The petition must be dismissed, with $10 costs. 
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[j^^eoud Termr^26th February, 1864.] 
Jebohb Tebby, and others, agst. Fbakois Eubel. 



FBODUOnON OF BOOKS AND PAFEBS UNDEB THE FBOVISION6 
OF THE BEVI8ED STATUTES* 

Phxlaction (or a swoni copy at defendant's election) of a book containing evidence re- 
lating to the alleged agreementi and with siinilar agreements with others, to shew a 
custom. 

Objects of and cases under the rules of 1837 and 1847 stated, and considered in relation 
totbeCk)de. 

DLstinetion of cases under the three first of each roles, and the laat» which is far disooYeiy 
proper, and goyemed by the statute. 

This was a petition for inspection of books and papers, under the 
provisions of the Revised Statutes ; the facts snflBiciently appear in the 
opinion. 

Zfemil, for plaintiff. 
J for defendant. 

Hoffman, Justice. — The action is for damages arising from a breach 
of contract by the defendimt, to furnish a military company with a 
band of music during a target excursion. 

The answer admits the agreement to a certain extent, insisting, how- 
ever, that it was part of the contract that the services were to cease 
at 6 o'clock in the evening, and averring compliance with it down to 
that time. 

The cause bein^ now ready for trial, a petition is presented by the 
plaintiffs, asking mat the defendant be ordered to produce and discover 
any books, papers or documents containing evidence relating to the 
merits of the action, and in particular a certain book, in which the 
defendant was accustomed to enter memoranda of the contracts made 
bv him in relation to the furnishing of bands of music, or in which 
tlte defencUmt did enter memoranda qf 8iu:h a contract wUh theptain- 
tife; that he deposit the same with the clerk of the court; and that 
the petitioner be at libertv to inspect and peruse the same, to take 
copies thereof, and to use tne same on the tnal. 

There is an affidavit of the demand having been made for the in- 
spection, and a refusal. 
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This subject becomes in every day's practice of such importance 

that I felt bound to give it, in every branch of it which has arisen 

.before me, a full consiaeration, and to submit my own views at length 

for revision and correction by a superior authority, if they are 

wrong. 

The office and extent of the provision of the Code, (§ 388,) and 
that of the Eevised Statutes, (2 E. S. 199,) have given rise to no little 
doubt and difference of opinion. 

Prior to the statute of 1829, authorizing the Superior Court to di- 
rect the discovery and production of bool^ and papers, that tribunal 
exercised, in several cases, a power derived from the common law, 
and English expositions or it. 

Thus in Denslow vs. Fowler^ (2 Cowen, 692,) the application was 
in an action of trover for a bond, and was to compel a delivery or 
copy, to enable the plaintiff to declare on it. It was denied, because 
the action was for a tort. Such rules were granted in actions ex oanr 
tractu. As to this distinction, see Thorpe vs. Maccmlyj (5 Mad. Bep. 
222V) and the cases in the House of Loras there cited. 

The subject was carefully considered in WalUs vs, Murtaiy^ 
(4 Cowen, 399,) and a copy of a written aOTcement ordered to be fur- 
nished in order to enable the plaintiff to declare with accuracy. Li 
Clarke vs. J^encer^ (6 Cowen, 59^ the opinion of the Court was inti- 
mated, that the order for production would be confined to docimients 
which are the direct foundation of the suit or defence. And in The 
BomJc of UUca vs. JHUend^ (Ibid, 62,) this rule was expressly stated, 
and copies of entries in the plaintiff's book respecting the note de- 
clared on, were refused. 

The statute of 1829, (2 E. S. 199, § 21,) provided that the Supreme 
Court should have power in such cases as shall be deemed proper, to 
compel any party to a suit pendii^ therein, to produce and discover 
boo&, papers and documents in his possession or power, relating to 
the merits of any such suit, or of any defence therem. 

The Court was to prescribe the cases in which such discovery should 
be compelled, and me proceedings for that pitrpose, where tne same 
were not provided in the act ; and therein the Court was to be governed 
by the pnnciples and practice of the Court of Chancery in compelling 
discoveiy, except as to costs. The statute then directed a proceeding 
by petition, and made many other regulations. 

Kules of the court upon this subject were first adopted in 1830, and 
revised in 1837 ; ^gain in 1847 ; and remained in force until after the 
Code. They provided for four cases : — 

1. An apphcation bv the plaintiff to compel the discovery of papers 
or documents, to enable him to declare, or to answer any pleaoing of 
the defendant. 

2. By the defendant, to enable him to answer any pleading of the 
plaintiff. 

3. By either party, after pleading, to produce and discover all papers 
or documents, on which the action or defence is founded. 

4. And after issue joined, to compel either party to produce all 
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such books, papers and documents as might be necessary to prepare 
for the trial of the cause. 

I apprehend, and the observation may be found useful, that in the 
two first cases thus specified, the power of the Court received no new 
strength from the statute. The authorities before cited (and others may 
be adduced) prove Itat the Court possessed it before. 

Under the Statute and rules it was held in Townaend vs. Lawrence^ 
(9 Wendell, 458,) that the petition was a substitute for the bill of 
discovery, and that the evidence to be procured extended to all evi- 
dence of a documentary nature relating to the merits of a suit, whether 
on the part of plaintiff or defendant, and whether it constituted the 
ground of action or defence, or not. And Yice-Chancellor HcCoun, 
m Fitzhugh vs. Eoeri/ngham^ (2 Edw. C. K., 605,) decided, that a 
demurrer would lie in the Court of Chancery to a bill of discovery for 

f)roduction of deeds, the remedy under the Statute being ample at 
aw. The bill was by a plaintiff after a plea put in, and to enable 
him to countervail it. 

In BirdsdU vs. Bi/rdsaU^ (4 Wendell, 196,) the Court refused an 
attachment against a defendant for not depositing an indenture of 
lease to enable the plaintiff to declare. The Court refers to the Statute 
as prohibiting any remedy against person or property. 

The Superior Court, by an act passed Feb. 23, 1841, was vested 
with all the powers conferred by tihe Revised Statutes upon the Su- 
preme Court, to compel the discovery of books, papers ana documents 
m causes pending before such Court. And the practice adopted by 
the Supreme Court was to regulate that of the Superior Court, with 
certain modifications as to the period of notice, &c. 

In August, 1843, the rules or the Superior Court were revised, and 
among them the 72d, 73d, 74th and 75th Rules were adopted, being 
transcripts of the rules of the Supreme Court then in force. 

Considering the authority wnich the court exercised before the 
Statute, and what it declinea to exercise, it appears to me that the two 
first sections of tie 27th Rule of 1837, and of 1847, rested upon orim- 
nal and acknowledged power; and the two last sections upon the 
power acquired under the act. The authorities which I have cited, 
show, I apprehend, that the Court asserted the power distinctly in 
the two first cases, prior to the statute, and refused to exercise it in 
the third, and of course had no authority in the last. The phi*aseo- 
logy of the rule may be adverted to — "Applications may be made in 
the mcmner ^omaed in the JRevised Stdtutes^ not under the Revised 
Statutes^ or similar words. (Rule 27, 1847.) 

As the course of the Court under the Statute was to be regulated by 
the principles and practice of the Court of Chancery, it may be useful 
to advert to those principles. 

A bUl of discovery to enable the plaintiff to bring his action at law 
and declare, was of not unfrecment occurrence. 

In the case of Roche vs. jFa/rreT^ (ante. p. 121,) I have noticed 
several of the cases. Among them that of Maradrn vs. Panahall^ (1 
Vernon, 407,) was a case of mspection of goods. 
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^ An application could also be made either by a cross-bill, or by mo- 
tion staymg the plaintiff's proceeding, for inspection of a document in 
hifi hands to enable the defendant to answer. In the Princess of 
W(de8 vs. the Earl of Lvoerpool^ (1 Wilson, 11 Ibid, 29,) it was 
obtained by a motion. (See 1 Beavan, 1Y8.) 

These cases of the Court of Chancery mav be taken as the guides or 
the explanations of the two first clauses of the rule of the Supreme 
Court. The third clause covered cases where the pleading of one 
party showed documents which it was expedient or necessary for his 
adversary to inspect. The papers on whwh the action^ or tKe defence 
is founded^ are to be produced. Papers set out or referred to in the 
pleading, are doubtless meant-npapers not called for tp frame a plead- 
mg, but useful to be examined before a trial. 

Instances of this character in tiie Court of Chancery, both in Eng- 
land and this country, ai'e innumerable. They are of two classes : 
Firsts Where the possession of documents connected with the cause 
has been established by the plaintiff's examination of the defendant, 
on a bill of complaint, or the defendant's similar examination of the 

Elaintiff, on a cross-bill ; and neoct^ when the defendant, in either bill, 
ad himself set forth documents pertinent to the case, which the other 
party dasires to examine. It would be idle to cite the multitude of 
authorities on this head. I content myself with referring to a number 
stated at length in the notes to Ist Hoffman's Pr. in Ch., 304 ; the 
additional cases in a note to Taylor vs. RomdeU^ (1 PhillijM, 226,) to 
Watson vs. Eenwich (4 John. C. R.,) and Booseodt vs. FUithorpe, 
(10 Paige, 417.) 

And the 4th clause of the rule relates to tiiat class of cases to which 
a bill of discovery was appropriate in its most proper sense, viz. : 
a bill to discover evidence from the adversary, to sustain a party's 
case. 

In this state of the law upon the subject, the Constitution of 1846 
abolished the Court of Chancery, and vested all its powers in the 
Supreme Court. The judiciary act followed, declaring and carn^ing 
this power into effect by various regulations. And then in July, 
1846, the judges met, and prescribed a body of rules. Those 
relating to production and inspection were precisely the same as tlie 
rules tnen m force which had been adopted in 1830. (Eules 27, 
28, 29, 30 of 1847.) 

Then the adoption of the Code introduced the new system of prac- 
tical regulations. Title 1st of part 1st enumerates the several Courts, 
and the 10th section provides, that these Courts shall continue to exer- 
cise the jurisdiction now vested in them respectively, except as other- 
wise prescribed bv this Act. By section 468 all statutory provisions 
inconsistent with tiie Act are repealed ; but by section 469 tiie existing 
rules and practice of the Courts in civil actions, not inconsistent wdtn 
it, shall continue in force, subject to the power of the respective Courts 
to alter them. 

The Code in three consecutive chapters provides separately for an 
admission or inspection of writings (ch. v.) ; for an examination of par- 
ties (ch. vi.) ; and for an examination of witnesses (ch. vii.) 
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The 389th section prohibits any action for a discovery under oath in 
aid of the prosecution or defence of another action; and also any ex- 
amination of a party on behalf of the adverse party, except in the 
manner prescribed in that chapter ; and the examination of a party 
BS a witness is provided for ana regulated. 

The 388th section provides that the Court in its discretion, and upon 
due notice, may order an inspection and copy, or permission to take a 
copy of any books, papers and documents in a party's possession, or 
under his control, containing evidence relating to the merits of the 
action or the defence therein. Upon refusal, me Court may exclude 
the paper from being given in evidence, or punish the party refusing, 
or both. 

The Code, as adojpted in 1848, comprised the provisions of the pre- 
sent 388tii section m two sections, viz., the 341 and 34:2nd. The first 
of these is now contained in the first clause of section 388, and is un- 
changed.. He second section (343) autiiorizes the Court or a Judge 
to order an inspection of a paper in his possession or under his control, 
containing eviaence relating to the ments of the action or the defence. 
The amendment of April 11, 1849, reduced both sections into one, and 
changed the word "paper" into papers, and inserted the words, %ooks 
and documents," so that it read, "The Court may direct an inspection 
and copy of any books, papers and documents, in a party's possession, 
or under his control, contaming evidence relating to the merits of the 
action or the defence therein." The phraseology respecting the pen- 
alty for disobedience remains unchanged. 

in August, 1849, at the General Session of the Judges to settle the 
rules of me Court, it appears that some difficulties arose as to the effect 
of this section of tne Coae. The present 8, 9, and 10 rules of the Supreme 
Court were adopted, and they provide for applications in two classes 
of cases only : by the plaintiflF to compel the discovery of books, papers 
or documents, necessaiy to enable him to fi-ame his complaint, or to 
answer any pleading of the defendant ; and by the defendant, to enable 
him to answer any pleading of the plaintiff. 

The 9, 10 and il rules carry out these provisions, and regulate the 
practice with a single view to a production for the designated pur- 
poses. 

The phrase in the 9th rule, "or to prepare for trial," does not appear 
to me appropriate, or of any operation. It was retained, I suppose, 
from the 28 rule of 1847, where it was necessary, because the 4tn sub- 
division of the 27th rule, pro^dded for cases of applications after issue 
joined, to enable the applicant to prepare for trial. 

Justice Harris, in December, 1849, {Ecchange Bank v. Monteith^) 
states, that he had supposed the section of the Code was intended to 
embrace every case in wnich a discoverv of documentarv evidence could 
be had. He adverts to the views of the Judges in adopting the rules 
in the preceding August, and appears to conclude that in all other 
cases recourse may be had to the proceeding under the Code. 

I may observe here that the course taken in the case was by a petir 
tion, which appears to have possessed all the requisites directed by the 
Bevised Statutes. 
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In FoUett v. Weed^ [1 Code Eeport, 65,] Justice Sill held that when 
the application was to enable the parly to prepare for trial, it must be 
by petition ; and in Dole v. Fellows^ [1 Code Kep., N". S. 146,] he re- 
states this rule of proceeding, and speaks of the rule of the Supreme 
Court of 1849 as hastily, pemaps inconsiderately framed. 

If this question was new, and unaffected by authority, I should have 
supposed that the Code intended to provide a perfect system, and to 
8uj)ersede all statutory or other methods of obtaining either discovery 
or inspection. That the 388th section was intended to cover all the 
cases provided for in the three first subdivisions of flie 271st rule of the 
Supreme Court of 847 ; and the examination of a party as a witness, 
accompanied with the process of a dvhpasria d/uoee tecum^ was to cover 
the case of the 4th subdivision of that rule. It has been suggested 
that the code may not extend to authorizing a deposit of papers. But 
the word mqpecUon used in it is quite as comprehensive as the term 
production in the Eevised Statutes. The term deposit is not found in 
the latter, vet a deposit was in proper cases ordered. 

It should be noticed that the rules of 1847 comprehend and distin- 
guish with great precision every case of production, inspection, and 
aiscovery known to the Chancery system. A ^eat principle which 
pervadea and governed the whole subject was the distmction between 
discoveiy and inspection. The one rested upon the basis of the right 
to elicit from the opposite party facts to support the case of his adver- 
sary; the other upon the right to examine the documents on which 
that adversary placed his claim. The one was lon^ administered 
through the machinery of a bill of discovery in eqmty ; and by a 
petition under the statute at law, when such a statute was passed, in 
1830. The other was always obtained by a petition or motion to the 
Court ' But the living spirit of the rule, through all the mutations of 
form in its exercise is, that discovery of a party^ documents as well as 
of a party's knowledge, shall never be allowed but with the safe- 
guard of an opportunity to make his statement under oath. 

The rules respecting production, as a branch of the law of disco- 
very, are stated with so much exactitude by Mr. Wiffram, that little 
need be done but to refer so his positions. The ri^t of discovery 
extends not merely to the facts resting in the knowledge of the defend- 
ant^ but prima faoie to all documents, and writings, the contents of 
which may be material to prove the plaintiff's case, (§ 284.) This 
was obtained through the medium of a bill of discovery. The call for 
the documents admitted in the answer, was in the nature of 
an exception — ^a substitute for a requisition, that they should be 
set out va haec verba. (Wigram, 285.) See Eagle v. WiewaU^ (2 
Paige, 369.) 

It is true that Mr. Bosanquet in a very positive manner, question- 
ed Mr. Wigram's proposition, that production was thus a mere branch 
of discovery, the convenient substitute of a recital of documents lite- 
rally. But in the second edition of his work, Mr. Wigram so conclu- 
sively reftites him, and so thoroughly establishes his own views, that it 
must be regarded, I think, as an axiom, and further discussion needless. 
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I may also advert to the well-known expressions of Lord Eldon, in 
Ths Princess of WoUss v. The EaH of iMerpodl^ as to the mighty 
diffence between simply producing an instrument, and producing it 
in answer to a biU of discovery, waere the defendant has an oppor- 
tunity of accompanying the production with a statement of every- 
thing necessary to protect him from consequences. Justice Hand, 
also, in Brevoort v. Warner^ 8 Howard, says, he tibiinks the mere 
discovery properly so called, of books, &c., should be in no other way 
than by exammation of the party. 

And again, the late English statute of 15 and 16 Victoria, cap. 86, 
may be usefully noticed. It has been formed upon the principles of 
our statute of 1830, with careful details. 

The 20th section provides, that a defendant might file interrogato- 
ries for the examination of a plaintiff, and apply for an order that he 
{jroduce on oath all the documents in his possession or power re- 
atin^ to the matters in suit. 

It is stated, that the object of the Le^lature was to give to a de- 
fendant, without the cost of a bill of discovery, means of obtaining 
the production of documents in his possession relating to the matters 
in controversy. {Mcintosh v. The Oreat Western R. W. Co.^ Eng. 
Law and Eq. Kep., 351^ 

On a motion by a defendant, that the plaintiff produce documents, 
there being no specification of the documents, or proof that he had 
them in possession, the court held that it can never act upon an ap- 

Slication of this kind without some clear and distinct statement of what 
le documents are. {Fiott v. MuOms^ V. Ch. Stuart, En. Law and 
Eq. Rep., vol. 15, p. 350.) 

A summons issued to produce documents admitted by the defend- 
ant's answer to be in his possession, at Chambers, {fiippU v. CoUes. 
Ibid. 324. Thomson v. Tendon. Ibid. 220.) ff the production is dis- 
puted, the judge adjourns the hearing for argument in court. 

BocMaU Uancil Co. v. Briers^ (15 Beavan, 11.) Motion by de- 
fendant, that plaintiff produce the documents in their possession re- 
lating to the matters in question. The Vice-Chancellor stated, that 
the form of an order in such case had been settled. It requires the 
party to make an affidavit, stating what documents he has m his pos- 
session, and orders the deposit or inspection of such as he does not by 
his affidavit object to produce. A form of affidavit had ako been 
settled which would be considered satisfactory when made. It was 
framed on the model of a careftdly prepared answer to the interroga- 
tories of a searching bill. 

The forms are referred to as in orders of Chancery, 681. I have 
not been able to see these. They, doubtless, would be very useful 
with us. The act does not extend to a discovery from one co-defend- 
ant on behalf of another. Attorney Oeneral v. Glofphom^ 10 Han. 
App.5 682. 

It might, then, have been reasonably argued, that when the Legis- 
lature abolished an examination under oam in the nature of a bill of 
discovery, and substituted the examination, as a witness, it abolished 
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abo the discovery of tibe evidence contained in books and doemnents 
of the party, which was but a branch of a bill of discovery, and sab- 
stituted the subpoena 3uces tecum for it. I have fonnd but one serious 
objection upon principle to such a conclusion ; that is, the rule appa- 
rently prevailing, that production of a document bv a witness, may 
be compelled witnout swearing him in the cause. (C3owen's, Phillips' 
Kotes, Ed. 1849, voL 4, p. 808.) If this is the rule as applicable to 
meje witnesses, it ou^ht not to be treated as extending to parties ex- 
amined under the Coae, or the fundamental principle of discovery is 
violated. 

But there is so much authority to sustain the position that the pro- 
visions of the Bevised Statutes on this head are not superseded, as to 
forbid the conclusion I have suggested. A reference to the leading 
oases will be useful, upon this ana connected points. 

The followiuj^ were cases of applications, with the view to prepare 
a pleading. Ouston vs. Mour%hMy—{^ Howard, P. R 388 ;) the petition 
was to compel a discovery of instruments in writing to enable the de- 
fendant to answer the complaint. Hie parly stat^ that bjr the dis- 
covery he would he atletajprove that the note had been paid by a trans- 
fer of property as mentioned. ^ He did not shew that it was necessary 
to enable him to answer. It is true the learned judge speaks of die 
Code as not applying to a case of such an application,' relying' ui>on 
the words ^^ containijif evidence, relating to, &c." But a construction 
by no means very broad, would nmke this phrase imply whatever 
manifested the truth of die case. 

StaaUon vs. The Ddomaare Mubual Ins. Co.y (2 Sandf. S. C. Bep. 
662,) was a case of petition by a defendant, to enable him to answer. 
It was held, diat the petitioner did not show why or how was it 
necessary that the discovery should be given for that purpose. It was 
also laia down, that such an application was to be made under the 
Revised Statutes, not the Code. That they were concurrent. The 
latter had not superseded the former. See also Moore vs. Pentz^ (2 
Sandf. S. C, Rep. 667.) 

Brevoort vs. IFom^, (8 Howard, 321,) was the case of a petition 
to deliver copies of entries in boo^ to enable defendant to perfect 
his bill of piuticulars of a setroflT. The plaintiff admitted possession 
of the books. The order was, that he deliver sworn copies, or aJlow 
the defendant to make such copies. 

In this case Justice Hand went at length into an examination of the 

Eral subject; he holds, that section 388 extends only to inspection, 
)h implies production,) and a copy ; and that he thought a mere 
very, properly so called, as to books, papers, and aocuments, 
should be in no otner way than an examination of the party. 

The case of Lovell vs. Clarky (7 Howard, 158,) was a case under 
the third division of the rule of 1847. 

The documents called for were an assignment and order of court, 
on which the cause of the plaintiff rest^ and appear to have been 
called for after answer. The application was by petition, conforming 
10 
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snbstantiaUj to tbe rales ; and the order was for in3pection and copy, 
or perml^cin to take a copy. ' 

The following are cases under the 4th clause of the rule caaea, to 
discover evidence strictly. 

H&yt vs. The Am, Ed. Bdmk^ (8 Howard, P. R 29.^ The previoTis 

Sioceedings in this case, whidi do not appear in tne rep(^ were 
iese: 

On the 10th of January, 1868, a petition was presented at Special 
Term, for the discovery of books and papers mentioned therein, and 
an^ oraer was made that the defendants, within twenty days, give 
sworn copies of all entries in any books, &c., in reference to, or show- 
ing where, under what circumstances, for iyhat purpose or considera- 
tion, and by and from what person or persons, the rost Note of the 
Iforris Canal and Banking Co., and the seventy-three Bonds of the 
State of Indiana^ mentioned in the petition, were severally trans- 
ferred, or came into the possession of tne defendantsj such copies to 
be efwom to by the cashier. 

TixQ petition set forth that the defendants had put in their answers^ 
and stated the portions in such answer, which were contradictory to 
the allegations of the complaint, and tnen stated that the defendants 
had books containing evidence relating to the merits of the action, 
and to the fects aforestdd, a schedule of which was thereto annexed ; 
that the same would prove the aDegations of tiie coinplaint — ^that the 
advice of counsel had been taken, &c., and that l^e could not safely 
proceed to trial without the discovery, &c. • 

Hie discovery being considered defective, the proceedings were 
taken, which are reported in 8 Howard, 29. The court laid down 
certain general rules — ^that the Code had not superseded the Eevised 
Statutes ; the systems were consistent — ^the remedy for discovenr pro- 
per is under the Eevised Statutes — ^the rules there prescribed^ and 
the analogies of Chancery must be pursued. If the party answer, that 
he has nojt flie books or papers, or that there are any entries in sucl 
boolsB or papers, relating to the subject, there is an end of the applica- 
tion. He cannot be sumect to a fishing examination; a referee could 
not be appointed to see if the answer was suflBcient, and the discovery 
full. An order to shew cause was the proper mode. ' 

FdOeU vs. Weed, (1 Code Rep. 65,) and Dole vs. TeOmBS, (1 Code 
Rep. N. S. 146,) were also cases of such an application, and Justice 
Sill expressed his clear opinion, that the proceedings should be by 
petition pursuing the course of the Statute, and the rales whida 

Snremedthe cases of preparing a pleading. An affidavit was not 
e proper course. f 

JEDcfumge Bcmk vs. MorUevth, (2 Code Rep. 148,) was a proceeding 
by petition to prepare for trial, and Justice Harris was of opinion that 
the section'of tiie Code was meant to cover eveiy case, and an affidavit 
would be sufficient. 

The system provided in the Statute, as applied to discovery proper, 
appears ftdl, definite and commensurate with every case. The petition 
stands as a substitute for the bill of discovery of books and papers* 
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TElie order to show cause enables the party bj affidavit (perhaps an 
BUflwer) to state every ground on which the discovery maybe resisted 
or modified. The Court may mould the proceedmgs by general rules ; 
and especially there is the valuable provision for our guidance) that 
llie Oourt shall be governed. by &e princ^les and practice of the 
Court of Chancery in compelling discovery, except as to costs, which 
are left in its discretion. 

Hie only deficiency in the system is^ that the remedy may not ex- 
tend to proceedings against the person or property of the party. Bnt 
the power to non-suit, or sirike out a piea or notioej or deoar a parti- 
cular defence, dan scarcely fail to be sufficient. 

Hie result of my own examination is, that the 388th Secticm of the 
Code contains the power which authorises and governs the Court in 
relation to the three cases contained in liie three fi^t clauses of the rule 
of 1847^ viz., cases of the call for and inspection of documents already 
known m the cause. 

That the power to erdw an inaj^tSon ^ven ift ihe^68th Seefeion 
includes a power to direct a deposit when it is necessaxy, tbot^ snch 
power will oe rarely exercised, sworn copies being generally sumcient 

Hiat the present rules of the Supreme Court prescribe the course of 
practice which must be pursued in the specified cases of a call for docur 
ments to fi-ame a pleading; and that the same praeticeeani) with entira 
safety, be pursued in cases fiedling within the third clause of the rule 
of 1847- 

That the mode of proceeding to obtain a discovery cX evidenee in 
such cases as were covered by uie 4fth subdivision of the rule of 1847, 
is either by a suhposna dmoea tecum^mcmd^ the pwrty is actually 
examined as a witness, or by a petitmn under the jEtevised S^vtntea. 
In the lattsr ease the party has the opportunity of aaswerinff by affi* 
davit ; in tlie fiffmercmlly. But the evidence contained in his dooIcb 
and documents shonid not be compelled tiiroagh the medium of a 
wh>cma^ without his examination. 

In applying these principles to the presei^ case, I am of opinion 
that the discovery should be given as to the particular book in which 
tiie defendaiBt made memoranda of his contracts as to bands of musie. 
I think it may extend to contracts widi others as weU as the ^ntsiea 
rdating to the particular engagement with the plaintiff. A regular 
or eeneral custom as to the hmr may be of impcHianee as to testimony. 

The order will be, that the defendant, within five days from seiv 
vice of a oopy of this order, deliver to the plaintiff's attorney a sworn 
copy of bH imd every book in which he made entries relating to the 
fiimidiin^of bancb of music, and especially in which he entered any 
memoranda of any such a contract with the plaintifis ; or at his elec- 
tion, that hie deposit such book ot books with his own attorney ; and 
that the plaintim and their attorney have liberty to inspect and copy 
the same, such oopy or copies t^ be attested by the oath of any one 
making the same ; and in ae&ult of a compliance with this order, ap* , 
pUcatioitmay be made on affidavit, and notice that the answer oe the 
defendant be stneken out, and for judgment . Tktb defendant to pajr 
$10. costs of motion. 
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Beibn Dosbt OAtkkkl, and BMiroEm, J. J. 

SiHtrsL J. Kecbtact and Datid Babneit against Floba Joil^ 
impleaded with others. 

APPEAL FROM BFEQIAL TEBM. — FSAUDXTLEHT A86IOSMEST4 — lOGBT 09* GKBDI* 
JOBS BESOES JtrDGMEETT TO 0ET AfilDB SIDE BAKE UEDEK THE FBOVI* 
8I0NB 07 CODE. 

A general creditor cannot maintain an action to set aside an assignment as fraudulent and 
Toid as against creditors. The rale that such an action can omy be brought by a jndg- 
uent creditor, has not been altered bj the Code. 



The complaint stated that Alfred and Louis Joel were copartners 
and dealers in jewehry, under the name of A. Joel & Oo. ; that at rari- 
ons timed preyions to me 1st January. 1858, the plaintifb (doine busi- 
ness under the name of -Nenstadt & Harnett) sold the said A. Joel & 
Co. merchandize to the amount of $2491/,%, and that the credit had 
expired on the sales, and the amount was due and unpaid; that the 
said A. Joel & Oo. had recently come to the United States, and estab- 
lished themselyes in business on an extensive scale, and had contract- 
ed large debts by making purchases of the plaintiffs and others ; that 
tiiey, said A. Joel & Co., had recently made an assignment of their 
stock in tftide as copar£nerB (and whether other propertjr, the plaint^ 
.had ho knowledge or information to form a belief to the defendant 
Flora Joel ; that Mora Joel was the sister of the saia Alfred and Louis, 
and a youn^ woman without any means, and obtained a livlihood by 
th<5 manual uibor of embroidering shoes, &c. ; tibat the assignment had 
been made ostensibly to secure a pretended indebtedness of Alfred 
and Louis of 5 or $6000 to one Mrs. Levy, resident in England ; that 
the debt was fictitious, and set up by the assignors in ccSlusian with 
the assignee, and that the assignment was colorable only, and made to 
defraud creditors, and that tne assignee was a party to the fraudi ; 
that the said Alfi^ Louis and Flora, had commenced to sell at auction 
the property pretmded to be assi^ed ; that the auctioneer, H. H. 
Leeds, had received and held a porti<m en the proceeds of sudi propeiv 
ty as nad been sold : that great and irreparable injury would be oone 
to the plaintiflB if the JocSs should dispose of said property, and.tto 
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pretended asttfimnent should be allowed to stand and be earned into 
execution, or t£e auctioneer be allowed to pay over tibe funds Tecelved 
by kim, and unless an injunction issue. The cmnplaint then prayed 
for judgment for the debt with interest againe^ A. & L. Joel, and 
costs of the suit, an injunction against all the defendants^ and that the 
assignment should be declared frafudulerU, n/uU and vo%dy and tJiat a 
receiver be ap^inted. 

The defendant, Flora Joel, demurred to this oomplaint ; and showedL 
iunong other causes, that the plaintiffs were creditors at large, and faAd 
no lien by judgment, or execution, or otherwise, oa tl^ property 
assigned ; that mey had not exhausted their remedies at law m execu- 
tion, and did not show diat they had any judgment and execution 
issued and returned unsatisfied, and were in no position to impeach or 
disturb any disposition that A. Joel & Co. might have made of their 
property* 

John Oraham^ for plaintifEa. 

J. B. JTerbert Judaky for defendant, Flora JoeL 

JBy the CawrL — I>ueb, J. — The plaintiff is a general creditor, who 
seeks to set aside an assignment made to the de^ndant, Flora Joel, as 
fraudulent and void as against creditors, and, it is plain tiiat, as 
against her, he is not entitled to the relief, or any part of the reliei^ 
miidi he demands, unless his right as a creditor to impeach the ach 
signment is apparent upon the £ace of the complaint It is needless to 
cite authcHitiee to prove that befoi^ the code no such action could be 
maintained b^ a creditor, without averring that he had obtained a 
judgment against the debtor making the assifinment, and that upon this 
judgment an execution had been iiasued, and returned unsatisfied; nor 
do we understand it to be denied that such was the settled law. 13ie 
whole aremnent upon the part of the plaintiff rests upon the assertioni 
4ihat the uiw vol this respect has been altered by the code, and that by 
force of the alteration every creditor has now the same right to have 
a fraudulent assignment set aside iox his benefit as was formerly 
possessed by judgment creditors alone. 

This very important alteration of the law, as hitherto administered, 
is alleged to have been effected by % 219 of &e code ; but upon exam- 
ing the provisions of Hiat section, it seems to us manifest that they 
have no bearing whatever upon the question of the right of a general 
creditor to mainfliin an action like the present 

The sole object of the section is to enumerate and define the cases in 
which a temporary injunction may be granted, but all of these are cases 
in which it appears by the complaint mat the plaintiff is entitied to the 
relief demanaed against the defendant, to restndn whose acts or pro- 
ceedings tibe injunction was sought The section doubtiess enlarges the 
powers of tiie court to grant mjunctions, but does not enlarge the 
rights of the plaintiff, in any case^ to maintain his action, but^eaves the 



150 IBS NSW TOEK IS&AL OBl^RVER. 

V. T. Sopttior Ooiirt.---4?he8ler Saflbrd agsi DKiii^l Drrir tod Lnae Neirtom 

^joaitkm iieheUie]^ he id or is not entitled to the relief ddmtmded hy Us 
ood&plmnt to be determined by the existing law ; the law aspreriotiflly 
imd^GBtood and establifthed. Gbvemed by this law, tbe judge at 

rnsd term has decided the iasne raised bj this demurrer in faror of 
defendant, and goremed by the same law, we eftnnot do otherwise 
than aflirm his decision. 

It wonld, perhaps, be a salutary change in the law to allow a reme^ 

.Ibo creditors in cases like the presoit, eren befcnre th^ debts have 

jMUBsed into judgment ; but such a ehan^, howey^ desirable, can only 

t^e msfde a bw b^ the eitercise of legisTatiTe power^ and is wholly be- 

- ymid that of the judiciary. 

Hie judgment appealed from is affirmed, with costs. 



{Special T&rm^ l%th Mofrehy 1854.) 
Before Ut., Jnetioe BITER. 

KjBsstsr ^jsTovD^^^T^msb^^ of the goodsyOhaUds^jmi oredik 



4ln<2 10AAO KswTosr* 



fitEMUUUKB VO OOMPLADnVrDSATH OAXTSSD WS: WILFITL ACt Oit WSGtUSOt OT 
» XXElQERDAirr* 



A eemplAini ooder the Stetute of 1847, wiiidi gives am AtfUoo t»tke penenal repreaenii^ 
tlvee of A aeceased persoi!!, whose deatli was caused by the wilful a!ct, or by the neglect 

' of the defendants, must arer that the' deceased left a widow, or next of kin, who sos- 
iaiaed a pecaoiafy loea ihm his daaih. 8«di aa afltioBis pM^patljr faMM^ in the name 
of the JBxecutor or Administrakv of the doeotpodi 



The oomplaint alleged that tbe jplaintiff is the father of George 
R. Safford, late of the citjr of New i ork, deceased ; that on the tenm 
daj of December, 1853, letters of administration were granted to the 
said plaintiff by the Surrogate of tie city and connty of New York> 
giving the said plaintiff mil power to administer »iipon the goods, 
cbattds and credits of the said Ueoree B. Safford. 

That on or about the 16th day ^ July^ 1858^ and at the tims of 
file collision hereinafter described, and of the burning, scalding^ 
wounding and deatli of the said George R. Safford heremafter men- 
tioned and set forth, the defendants above named were, as j^laintiff is 
informed and believes, the owners and i)os8essorB,aud were m the use 
imd occuji^tion of the steamboat Emnire, and then and before that 
time were running the same on the Hudson Biver between the citj 
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of ifew York and the city of Troy, and had* the control and manage- 
ment thereof tibirongh their agents and servants. 

Hh^t on or about thie night of the said 16th of Jnljr, the said steam- 
boat, under the management and direction of the said defendants and 
their servants, was proceeding down the sajid Hudson BiverfromTroj 
towards Kew York, with the said George B. JSafford on board thereof 
as a passen^r, lying and sleeping in a state-room assigned to and oc- 
cupied by him as such passenger, and having proceeded below Pou^- 
keepsie on said river, met a sloop or other vessel passing irp said 
river, and that the said steamboat was so negligently, unskimdhr and 
carelessly imana^^d, conducted and navigated on the part of the de- 
fendants by their servants, that by and tmough the mere negligence, 
mismanagement, carelessness and default of the said defendants 
and their servants, the said steamboat came in violmt and. fi)rcible 
collision with the said slopp or other vessel, whereby the boilar or 
some other part of the machmeiy of the said steamboat was deran^d, 
injured, or broken so.that the steam mA wvter escaped therefrom mto 
the state-room so occupied by the said G^rge B. Safford as aforesaid, 
and without any neglect or oefault of the said George^ buiiied, scaldea 
^d otherwise injniid him, the said George, so that by reason thereof 
soon afteir he died. 

tChat the channel of the said river at the place of said coUidon was 
so wide and deep as to famish ample room for the said steamboat and 
sloop or other vessel to pass each other without tfny, collision or*^ con- 
tact whatever, and that the night was so cle^ and light that widi a 
reasonable and proper look-out, care and attention on the part of the 
persons in charge of the said steamboat, such coUJBion might have 
oeen whoUy avoided, and the burning^ scalding, and dieath of ^e said 
George B. Uafford thence ensuins, wholly pfeventied^ 

^Diat a |;ood and snfficient watdi^and looE-out for other vessels navi- 
ffatin^ said river, and to avoid collision therewith^ was not kept on 
Board said steamboat Em|)]re^ and that the same was n^ligently and 
carelessly steered and guided, by reason whereof wholfy or in part 
tiie said collision bceumd and t£e said burnings scalding and death 
of the 6aid George B. Safford ensued. 

Debcubbeb assigning the following ground : 

1. That the ciause of this action stated in the said complaint did not 
survive to the administrator of the deceased, and the smd plaintiff has 
hot tegai capacity to sue therefor. . 

2. That no &cts are stated by which it can be determined that any 
damages were sustained which are recoveraUe in this action; nor any 
ililegation of damage. 

8. That the said complaint does not state facts sufficient to consti- 
tute a cause of action. ' 

Omeies and Janes made and aif^ued the following points in support 
of the demurrer: * 

The demurrer to the complaint is wdl takexii and should bo sos* 
tainedi because, — 
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L At common law, tl\6 cause of action stated in the complaint died 
with the person, and did not survive to the personal representatives of 
the deceased. 8 Black. Com., 302. 1 Chitly Pedg, 78. lSaund.IL, 
216-ir, note 1. 

n. It is only by virtue of an express statute that the administrator 
can sue in a case like the present, and the complaint is fatally de-. 
fective in not stating the facts necessary for a recoreiy under the 
statute. Laws of 18«, p. 675. Laws of 1849. p. 

1. The statute gives an action only for the recoveir of apecnmiary 
eompensation for the injury resulting from the deatn, to a particular 
class of persons. 

2. It is therefore essential that the&cts showing that the was an ac- 
tual pecuniary injury to that class of persons shotud be stated. 

8. The damwes recOTtrable in the action are special, and the law 
always required that in such cases they should be stated with particu- 
larity. 10hitfr)rPldg,44L 

4. The plamtiff does not in his complaint show that any damage 
was sustained. 

Cuher and Parkery contra:— ' 

L The action is rightly brought by the administrator, and the right 
of action survived to him. 

1. The action is brought under the statute. Laws of JL847, p. 575, 
which provides that if me party injured might have brought an ac- 
tion for the injuries, if death haa not ensued ; then, if death ensue, his 
personal representatives may bring the action, and the defendants are 
liable to thenu 

Personal representatives are representativeB'Of the personal estate. 
WoacBnn vs. ^o^Zey, 18«Wend., 456. Beeoher vs. Orowe^ 19 Wend^ 
808. Jenhms vs. 4 Fryer^ Paige, 61. 

2. The &ct that the personal representatives must bring the action 
settles the character of the claim, — ^it is assets of decedent. 

The personal representatives are mere trustees of the estate of the 
decedent, they have no interest (as such) in the estate. They have no 
cLum to any thing that goes directly to the heir; much less can Ihey 
have any ri^ht to any cmim*, demand, or other propertr which never 
did or could belong to the decedent, and which is the claim, demand, 
or property of other persons. A claim that goes to the executor oir 
administrator, must be one belongmg to the estate of the deceased. 

8. This is not an action by the parent or master for loss of service ; 
nor of that nature in an^ respect 
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It is true the act proTides that the jury in estiynating the damiigeB 
shall have reference to tlie injuries resulting to the wife and next of 
kin« 

But this does not ^ve the wife and next of kin a claim against the 
persons doing the injury, for in that case they would be entitled to 
bring the action. 

The injury is noi immediate to them, as it is in the case of parent 
and master, who can control the services of child and servant, and is 
entitled to nis earnings. 

But the injury to wife and next of Mn is consequential. The capa- 
city of the decedent to acquire property in any way is by mis 
statute made property. It is made an actual pecuniary value. The 
destruction of that capacity is a destruction of value belonging to his 
personal estate. The claim, therefore, goes to his administrator, as 
trustee, to be collected and distributed to his next of kin, under the 
statute of distributions. 

Hence follows another agreement for our conclusion, viz. : 

4t. The statute of distributions controlling the division \of the pro- 
ceeds of sudx claims (inasmuch as they go to the administrator), shows 
that the claim is assets of the^ estate of me deceased. 

n. The complaint shows that damages were sustained, which are 
recoverable in this action. / 

The damages were injuries to the person of the deceased. He was 
scalded and otherwise mjured by *the steam water, so that he died 
fhorefrom. and this by the neglect and default of the plaintiffii. 

If deatn had not ensued, he could have recovered for the scalding^ 
without specifying it more particularly. 

But here the degree of mjury is mentionend, &uoh aa to ccmee death 
soon after. 

Having passed that limit of life — death ensuing — ^by the common 
law the action would not survive. But the Statute of 1847 enacts that 
it shall survive. 

m. The provision in the Act of 1847, as to the matters to be re- 
garded in adbessin^ the damages, does not at all affect the right of ac- 
tion, or who shall DO parties, or the statement of fiicts and circum- 
stances constituting the cause of action. 

The law, allowing such a right of action to survive, might by strict 
logiCj have involvra a seemmg absurdity. Thus, up to the point 
^ articulo mortis," the injury to the decedent was an injury for which 
he could not brinj^ his action, and a^law allowing tlie right of action 
to survive, woul<f give to his " personal representatives " a right to 
daim damages to tnat point, but not beyona it Hence, no evidence 
could be given of the death to increase the damages, 

But the Legislature have avoided the difScmty, by allowing the 
jury to have reference in estimating the damages to the injuries re- 
sulting to the wife and next of kin. 

This does not change the nature of the action, b^t merely enlarges 
the field of evidence m the case. The nature of the action, is fixed 
in the law. 
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namie that ihe action for their recoverj miiBt be bron^t He is 
moreover the trustee of an express trust, which tihie statute creotesi 
and hence the ceetuia gue inikeniy althondi the real and sole par- 
ties in interest are not necessary parties to tae action, (Code § 110.) 

But although the action is properly brought in the name of the 
plaintiff as administrator, the complaint itseli^ for the reasons abeady 

£Ven, I am obliged to say is fiitaliy defective, and the demurrer must 
erefore be allowed. It is not to be denied that there is a seeming 
discrepancy between the two sections of the statute, but thev are not 
irreconcilable, and I am bound to' eive -to them, if possible, a con- 
sistent interpretation. To perform mat duty I must give effect to an 
intent which is expressed, over tliat which may be impliedHIo provi- 
sions which are clear and erolicit, in preference to those, which, in a 
measure, are doubtful and obscure. It is a sound maxim of interpre- 
tation, that, ^^ In dbacuris id quod immrn/um eet apectamurJ^^ 

lliere must be judginent for the defendants, unless the plaintiff, 
within twenty days shul elect to amend the complaint, and pay the 
costs of this trial, as the Ciode requires m^ to call tae hearing. 



tfonrt 0f Common pitas. 

[Special Term.] 

Before Hr. JTJSTIOB INGRAH AH. 

J. 0. Taylob and obs. againat S. P. Chuboh. 

In an actioQbj a firm where one of the partners died during the peDdeooy of the auit» and 
the pmctice under the Revised Statuteg was adopted by m^ung a auffgestion of the fact 
on the record, ffeldt that section 121 did not conflict with the provisiona of the Reyised 
Stataies in that, respect, and that the latter were still in forca 

1h» provinoos of the Code apply rather to the eases mentioned in the Sd and 8d sections 
of the same chapter in the KeyisAd Statutea^ and substitute a motion for the remedy 
therdn proyided by jctrtf faeioM, 

The &ctB appear in the opinion of the court 

O.BmhMdge Smithy for iheTM. 

Clea/oeUmdy TiXua <md ChofprMvn^ for the Deft's. 

LraBAHAK, J. — ^This action is brought for a libel on a firm in regard 
to tlieir business. The plaintiffs recovered a judgment in this court| 
and while an appeal was pending to the Court of Appeals. John 0. 
Taylor, one of the plaintim, diea A suggestion ox the aeath was 
made upon the record, and the case was heard before that court. The 
jud^ent was afterwards reversed and a new tri^ ordered. The de- 
fendant now moves for an order to strike the cause firom the calendar, 
because the plainti£b have not obtained an order under the 12lBt 
section of the Cod^, allowing the action to be continued^ The 12l8t 
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flection of the Code provides, that no action shall abate hy the death 
of a party, if the cause of action survive or continne, and in case of 
the death of a partj^ the court, on motion, may allow it to be conti* 
nned by his representative or sncceesor. It cannot be expected that 
we should, on a motion of this kind, decide whether such a caose of 
action as tiiis (libel on a firm) dies with the death of one of the mem- 
bers of the firm, and tihe consequent dissolution of the firm thereb/. 
Upon the trial of the cause, the question was argued at great length 
whether the action could be maintained at all, and the Court of Ap« 
peals in ordering a new trial did not decide that point. Kor could 
we with proprie^ on this motion decide how £ar the plaintiff's right 
of recovery majr W affected by the death of one of them. Kthe firm 
had a valid claim at any time, the dissolution of the &rm would not 
destroy the claim, and the fSEict that one member of the firm, is dead, 
does not deprive the other members of the right to apply all the 
claims belonging to the firm to its benefit 

Upon a carefm examination of the 121st section, I can see nothing 
which conflicts with the practice adopted in this case, of making a 
suggestion on the record and proceeding in the cause. This is not a 
case in which the action is to oe continued either by the representa* 
tives or successors of the deceased party. The present plaintifib were 
the plaintiffs originally. By the death of one of their number, their 
right to continue the prosecution, if the right of action continues, is 
unaffected. Ko leave is necessary, because no one is to be substituted 
in the place of the deceased. The only ibin^ necessary is to inform 
the court why the name of Taylor is omittea as plaintiffl This has 
been done by suggestion as provided by the R 8., 2 voL, p. 886, 
sec. 1. 

The provisions in the Code apply rather to the case mentioned in 
the 2d and 8d sections of the same chapter in K. 8., and substitute a 
motion for the remedy therein provided by scire faciae. , 

In WiUiamsan vs. Moore^ 6 Sdndford^ & C. i^., jp. '647, the Supe- 
rior Court adopted this view of the 121st section of the Uode as not 
applicable to a case where one of the plaintiff's dies, and the action 
may be continued by the surviving plaintiffs. That was an equity 
case, and the decision is only applicable to this as showing that the 
121st section of Ihe Code has not the extensive signification which ^the 
defendant's counsel would sAyb it. 

In the case of the death of one member of a firm, the cause of 
action continties. In such case the death does not abate the action. 
Under the provisions of the Bevised Statutes, as wellas the first partof 
the 12l8t section of the Code, the cause of action does not go to Uie re- 
presentatives or successors of the deceased, but continues in the re- 
maining plaintiffs, and there is no representative or successor to be 
made a party under the latter part of the 121st section. As it is only 
in the case of a representative or successor that a motion is proper 
under that section, it cannot apply to this case or affect the provisions 
of the Bevised Statutes, which are directly applicable. 

The motion to strike the cause from the cat^dar is denied without 
costs. 
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BnTERBiOn) O^atn^MABYATT. 

A jadgooeiitWMobtakfid k the Mwiae Co^rt and a tisanfcript filed: with the Oeaatjf 
01e%, after which eq execation was Lssued and retmned luiAfttiaAed. A Bappiemeatarjr 
order was then taken out, and t^e defendant appeared and opposed the same on. two 
gToimdB : let That he had appealed to the- General Term of tne Marine Oonrt, wludi 
appeal was uadeelded ; ^ That the plaintiff had inftract^d the Sheriff ta return tiM 
txecution immediately; as there, waa no property to levy op. The deCeodant made an 
affidavit in which he stated that he had abundant property to satisfy the execution, hut 
was not called upon by the Sheriff for payment 

H^d that the snppiemeatary prooeetfiogs should be: stayed until the appeal hi iha Oonrt 
below slKMild be dl^piaised oL 

Also held, that the execation, has been unproperly issued and retomedt Order for exa* 
miAation discharged. 

The factB sufficiently appear in &e opiniooik 

Ikgbarav, F. J.--»Tlie plaintiff recovered a Judgment ag^nst the de- 
fendant in tiiis case in the Marine Court, and nleaa traQscri|>t with the 
County Clerk. He then issued an execation out of this Court, which 
was returned impald. 

Supplementary piioeeedings were taken, and l3ie defendant appeared 
under the order for his examination, and Opposed the same on twa 

Sounds : first, that he had- appealed to &e General Term of tihat 
urt, and haot given seourity thereon, which appeal was still unde* 
cided ; and secondly^ that the plaintiff had directed the i^eriff to re- 
turn the execution m this case immediately, as there was no property 
on which it could be levied* He further states in his affidavit that 
he had abundant property to pay the debt, and was not called upon 
by the sheriff for payment 

By the 5th section of the Act in relation to the Marine Court, Seas. 
76, p. 1165, appeals are allowed feom judgmentg entered by direction 
of a single Justice, to the Justices at a General Term, with the like ef- 
fect as appeals to the General Term of the Supreme Court Upon 
such appeals, in order to stay proceedings, security is necessary, and on 
the giving of such security, proceedings are stayed. Code sec. 848. The 
effect of such security and appeal would stay all proceedings in the 
Marine Court, and if the transcript had not been si^ed bv the Clerk, 
would stav tiiat proceeding. The transcript, after it is filed witib the 
County Clerk, is to be deemed a judgment of this Court, and although 
the stay of proceedings in 'the Marine Court would not per se operate 
as a stay or the execution issued thereon, still it is proper that we 
should give effect to it on motion, whenever such stay is effectual in 
the Court below. Justice to the parties against whom the judgment 
is recovered, as well as comity towards the Court where the appeal is 
pending, require that on sucn supplementary proceedings this Couit 
should Btay further proceedings until the appeal below is disposed of. 

Upon tne second objection, i think also tnere is some reason for dis- 
missmg the application. 

The intent of the law is, that an execution should be issued in cood 
faith to the sheriff, and that he should be left at liberty and held res- 
ponsible to use his exertions to collect a ludflrnent on execution. 
When, therefore, the plaintiff applies to the sheriff, imd directs Uum to 
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retozn the exeelItio^ fojlihwitl^ befc»-e the retarn dajy a^ there waa no 
propertjr on which it could be levied, he relieves the sheriff from any 
responsibility, and assumes the burden of being able to establish, pre* 
sumptively at leaat^ that he waa correct in the statements so made to 
the sheiml 

In this^ case the defendant not only swears that ha had abimdant 
property m the county, on which a levy could have been made, but 
alse that the plaintiff knew of his being in possession of such property, 
tinder such circumstances. I do not thinjs; the execution has been 
prope/ly issued and retnirnea^ so as to make the defendant liable to this 
proceeifing. The execution must be fairly issued and left witii the 
sheriff, so as to enable, him to collect the money on it, if it can be 
done ; and directions which relieve the sheriff from such responsibili- 
ty, and prevent the due execution of the process, render supplementary 
proceed!!^ taken thereon improper. 

Order (SschargecL : 



EEYIEW. 

MtaHsh jReports in Haw cmd Equity m the Souse of Zorcb^ m the 
Prim/ OouneU^ m the Adndratty and JSkdeeiaetical ConrtSj and 
in Samhruptcy and Grown cases Reserved. Edited Jyy E. H, Benr 
nett and Cha/wncey Srrvith. Published hy IdtUey Brown <& Oomr 
jpamfy Boston^ 1854. 

The isth volume of this valuable series is now published, and con- 
tains many important decisions of which no lawyer in large practice 
can safely be imorant. We would name several cases upon the sub- 
ject of Siailroad Companies and their duties and liabilities ; contracts 
in restraint of trade, on which there is a very important decision ; 
and scire f ados to repeal a corporate charter under the great seal as 
illustrations. In this last case four Judges ^ve opinions seriatim^ 
which occupy twenty pages. It is well known that these volumes 
embrace the full reports of the decisions in the Common Pleas, Ex- 
chequer, and the Queen's Bench as well as in the Chancery Courts. 
In short, we have fiie result of the entire judicial action pf the English 
Courts so far as useful on this side of the Atlantic, selected, arranged, 
and brought together in the most convenient form and at a very rea- 
sonable cost. ^ ^ * 

Before the publication of this series it was nearly impossible to 
procure some of these reports, and several were not obtainable here 
until' years after the decision of the cases, and at best what is now 
found in a single volume sold for $6, could only be found by search- 
ing through a dozen expensive volumes. 
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The recent lesislation of England, foUowiM as it does to a consider- 
able extent the legislation of me American States, imparts to the de- 
cisions of her courts an enhanced value to us. We cannot hesitate to 
say that these reports are edited with judgment and ability. The 18 
volumes now published, going back over a period of tnree years, 
contain over 2600 cases. Of mese over 1400 are firom the House of 
Lords, Privy Counsel, Chancery, Admiralty and Ecclesiastical Courts, 
and diese cases are not in any other series accessible iif this country, 
to our knowledge. Kot more than one-half of the other cases con- 
tained in these volumes have been, so &r as we know, elsewhere pub-, 
lished in the United States, llhese are very striking facts ; and as law- 
yers we consider it of preat value to the jurisprudence of the country, 
that the learning, sobnety and wisdom of the English Bench and Bar, 
and Senate, are now placed within the means of so many of our profes- 
sional brethren. These 18 volmnes are sold for thirty-six dollars. 



*^* Since writing the notice of the ISth volume of the Law and 
E^mty Reports, the 19th volume has made its appearance. Like its 
inmiediate predecessor, it illustrates the great value of this series, and 
the endless discussions of the judicial tribunals of a great and conuner- 
cial people. Among the subjects on which this volume contains 
valuable decisions, are patents, mortgages* specific performances, trus- 
tees, (a very important decision showmg when trustees notake themselves 
personally liable) marriage settlements, joint stock companies and 
railroads. Upon the latter subject, the volume contains numerous 
decisions worthy of examination. 
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fi. Q. ^xxttAt (Sottrt. 
[ScnOhem IHetriotqf JTew York] 

Before the Hooonble SAMUEL R. 6ETTS, District Judge. 

Lf THE MAiTEE OF JoHN Vast Obden, A FuGinvE Appeentice. — May 

1, 1854. 

Held, tliHt a commissioner acting under the act of Sept 18, 1850, 9 of Stat at large, 462, 
(knotm as the Fugitive Slaye Law,) is in no legal sense a magistrate inferior to the 
Circuit Court 

That the Court in appointing the Commissioners under the act acquires no supervisory 
authority over his or their proceedings. 

That the Commissioner is not even an' officer of the Court 

That no express authority is given to the United States to issue a writ of eerHMrari—^hai 
it is implied under the power to issue other writs necessary for the exercise of the jurisdic- 
tion. 

That the Writ can only be awarded as auxiliary to the exercise of a judidal aathority over 
tlie case to which it b applied. 

That no act of Congress has delegated to the Circuit Courts power to issue the writ in the 
present case, and the Court could not grant the same if the case would have authorized it 
at common law. 

A motion was made in this Court that a writ of certiorwri be issued 
to George W. Morton, Esq., a Commissioner of the Circuit Court of 
the United States for mis aistrict, commanding him to return tlie re- 
cord or minutes of proceedings before him, in a case wherein applica- 
tion was made by tne master of an apprentice, residing in the otate of 
Kew Jersey, for the arrest of the said apprentice as a fugitive from 
labor, in order to his extradition to the state and service from which 
he had escaped. 

The Commissioner, on the hearing of the case before him, decided, 
that tlie acts of Congress of 1798 and 1850, in respect to tlie arrest of 
fugitives from labor, and their delivery up to the persons to whom 
they owed service, did not iq)ply to »the case of a white person, bound 
to service as an appre\^tice, and accordingly denied t^e application. 
11 
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For the purpose of having that determinatioii reviewed in this 
Court, the apphcation is now made for a writ of certiorari. 

R, B. and Z. TF. RooseveU^ for the motion. 

TT. Q. Morton^ contra. 

By the C(mrt. Beits, D. J. — ^The ground upon which this motion 
is maintained by the counsel for the applicant is, that the Court, being 
empowered' by law to issue a writ of certiorari^ can employ it to the 
same purpose and extent that courts of superior jurisdiction can at 
common law ; and that a Commissioner jq^pomted by this Court being 
a judicial officer of inferior jurisdiction, it is within the province of 
the Court, by means of a writ of certiorari^ to call before it and rectify 
any error in his proceedings. 

There are two fundamental errors in this proposition : 

First A Commissioner, in the execution of the duties of his office, 
under the act of Congress of September 18, 1860, (9 Stats, at Large, 
462,) is in no legal sense a magistrate inferior to the Circuit Court. 
No provision is made in that act, or in any o&er, subjecting his pro- 
ceedings to the control or review of this Court, nor are his functions 
declared to be subordinate to the authority of any other tribunal The 
Court, in making the appointment of Commissioners, fulfils an agency 
imposed on it bv Congress, and no more acquires thereby a supervisory 
authority over him, or his proceedings in his office, than the President 
or Senate may have over judges appointed by them. He is not even 
an officer of the Court. 

Second. No authority is given, to TJnited States courts, in express 
terms, to issue a writ of oertwra/ri. It is implied in " the power to 
issue writs of scire fadas^ Jmbeas corpus^ and all other writs, not spe- 
cially provided for by statute, which may he necessary for the enserdse 
of their respective jurisdictions^ and agreeable to the principles and 
usages of law" — (1 Stats, at Large, 81-2, § 14.) The power is not in- 
herent in the Court. It is imparted by the statutorv provision, and 
must be exercised under the qualifications indicated by the law, and, 
of course, the writ can only be awarded as auxiliary to the exercise of 
a judicial authority over the case or subject matter to which it is ap- 
plied. 

The writ lies at common law from Chancery or the King's Bench, 
only to inferior courts or magistrates, to ti-ansfer the subject matter to 
the cognizance of a superior judicature, (Fitzh. Nat. Brev., 145, 242.) 
The case may not-be so removed, when it cannot be proceeded in after 
removal— <1 Salk. R, 145.) 

The Circuit Court has power, by writ of error or appeal, to review 
and correct the judgment of a District Court ; yet it cannot issue a 
certiorari to a District Court without direct authorization by statute, 
(2 Wheat. R, 325, 326.) 

The power granted the United States courts, to issue writs of certt- 
orarij rests upon the same implication as that toiaward writs of mawkh 
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mus. Yet it is not within their competency to issne a mancUmms to 
any magistrate nnder the provisions of the jndiciary act, other than to 
those within the District of Columbia — (7 Cranch R,, 604 ; 6 Wheat, 
369; 12 Peters, 524.) 

No power having been delegated by Congress to ike Circuit Court 
to award a certiioroMri to magistrates or other officers, for the objects 
and to the end proposed by mis application, the relief asked for can- 
not be granted, even if the case affords a proper occasion for this writ 
at common law. 

It is, however, open to serious question whether, after proceediriga 
are wholly determined before a magistrate, the party defeated in those 
proceedings could have relief at common law by writ of cerUorari. 

The case would be no longer pending, and the Supreme Court, if 
by virtue of the writ substituted in place of the magistrate, could 
hardly be supposed to have authority to revive the litigation, and thus 
create an occasion for giving a proper decision. The writ would not 
be used to call in a full exhibition of the documents and proceedings 
before the maristrate, but to invest the higher court witn the cause 
itself, and enable it to reverse the former decision, or recall a con- 
cluded liti^tion in the manner of instituting a new one, and thus en- 
abling itself to act in the case as if it were commenced here or brought 
up by writ of error or appeal. This is not a common law province of 
the writ of certiora/ri^ especially when the decision of the magistrate 
has no further effect upon a party than to declare him non-smted, or 
that he made out no legal ground for the proceedings he set on foot. 

Without discussing the case in this point ot view, I am clearly of 
the opinion that tliis Coifft has no jurisaiction in the matter presented 
by the application, on which it can order a writ of certiorari to be 
issued. 

The motion is accordingly denied. 



Before the Hon. CHARLES A. IN6ERS0LL, District Judge. 
THE STEAMBOAT WASHINGTON. 

COLLISION — NEGLIGENCE. 

In coses of collisaion between steamboato, the one being properly officered and manned and 
the other not, where there is doubt on the evidence, such doubt is construed iigainst the 
▼easel not properly officered, and manned, where it appears that her engine was not re- 
versed until upon the point of collision. 

Such presumption of negligence must be explained by satisfactory testimony — and where 
the evidence as to the course of the two vessels, tne moment before the ooUision, was 
balanced, the Court referred to and was governed by the evidence of a disinterested by- 
stander looking upon the occurrence. 

Steamboats meeting each other in paraUel courses and going in opposite directions must 
each take the right, passing each other's larboard sides. 

The steamboat Peter Craiy, owned by the libellants, came in col- 
lision in the harbor of New York, on the evening of Oct 17th, 1853, 
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abont 200 feet outside of piens Nos. 5 and 6, in the North Biver, with 
the steamboat Washington, by which the Crary was seriously injured, 
and to recover the damages occasioned to her thereby this smt was 
brought. 

The weather was cabn and pleasant, with a gentle breeze, and the 
tide was flood ; the evening was clear and moon light, and the chan* 
nel nnobstructed. The Orary was bound up the river to her berth, 
and the Washington was going round into the East Kver. 

Botli vessels were tow-boats. The libellants were, one of them the 
Pilot, and the other the Engineer of the Peter Crary, and were both 
experienced in their business. Tlie Pilot of the Wadimgton had never 
taken charge of a boat as Pilot until about a week before the collision, 
having been previously a cooper, but for some months had occasion- 
aUy tiucen the wheel under the superintendence of the Pilot. 

The Engineer of the Washington was also of questionable compe- 
tency ; the engine, however, was not in his charge at the time of the 
collision. 

The libellants allege that after rounding the Battery the Cmry took 
a straight course up the river about 150 feet outside of the piers, and 
that the Washington was further out, or at least as far. 

That the Crary steered to the right according to the law, but that 
the Washington steered in to the left and struck the Crary on the lar- 
board side, about six feet aft of the stem. 

The claimants averred that the Crary was coming up the river out- 
side of the Washington, and suddenly turned in towards the piers 
across the Washington's bows, and that after that nothing could nave 
been done on the part of the Washington to aroid the collision. 

The engine of the Washington was stopped but not reversed, while 
that of the Crary was both stopped and reversed. 

D. MoMaAoTij for libellants. 
TT Q. Morton^ for claimants. 

Per Curiam. — ^Ingkrsoll, D, J. — 

On the evening of the 17th day of October, 1853, the steamboat 
Peter Crary, owned by the libellants, and the steamboat Washington, 
came in collision in tne harbor of New York, by which the Peter 
Crary received very serious injurj'. The place where the collision 
happened was in the North River, about opposite a point between 
Piers No. 5 and No. 6, and from one to two nundred feet outside of 
the piers. At the time, the Peter Crary was proceeding from Wil- 
liamsburgh, and was bound up the river to a berth at the foot of Har- 
rison street, on the North River. The Washington was proceedinf 
down the river, from a pier up the river, at the foot of Jay street, an< 
was bound to the East River. The collision took place between seven 
and eight o'clock. The weather was calm and pleasant ; there was 
but a gentle breeze ; the tide was on the flood, and the ev^iing was 
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clear and moonlight. The navigation of the boats was not interfered 
with, or impeded or interrupted by other vessels. The channel was 
clear, and objects for a considerable distance could be distinctly seen 
by those who nad charge of each boat, if they were attentive to their 
duty; and there is no claim that the movements -of either boat was 
not imder the control of those who had charge of it It follows, then, 
very conclusively, that the collision was occasioned bv the fault of 
some one ; that it was not produced hj some inevitable accident, or 
by the fault of any third party. This ii^ admitted ; and each charges 
the fault upon the other ; and the question is, upon which boat is such 
fault justly chargeable ? 

Both boats were used- for , towing barges and other water craft in 
and about the harbor of New York ; though, at the time of the colli- 
sion, they were not so engaged. The Peter Crary had for her pilot 
Philip W. Rockfellow, one of the libellants, he beinff one of the own- 
ers of the boat He was an experienced pilot, pnident and careful, 
competent and trustworthy, and at the time of the collision was at his 
post^ at the wheel, in the pilot-house. The engineer was Mr. Ray, one 
of the other libellants, and also a part owner of the boat ; he was a 
skilful and competent engineer, experienced in his business, prudent 
and careful. At the time of the collision he was at his post, in the 
engine-room, attending to his duties. The pilot of the W ashington 
was a Mr. Lewis Duker ; he had never taken charge of any boat as a 
pilot, or acted as an assistant pilot, until the 10th aaj of October, just 
a week before the collision ; his occupation, for some considerable 
period before that date, had been that of a cooper, in the employ of 
the owners of the Washipgton. He continued to act as her pilot until 
some time in the month of the following December, when ne ceased 
to be so employed. Since that time he has been doing nothing. For 
a few months previous to the 10th of October, and when he had no 
duties to perform on board the boat, he had, while on board of her, 
occasionally, with the permission of the pilot, and while he was stand- 
ing by to superintend him, taken the wheel, with a view to qualify 
himself as a pilot; but at the time of the collision, he was not so quah- 
fied, and was not competent to the duties required of a pilot of a boat 
navigating the waters of the harbor of New York. He had not the 
necessary skill, the necessary experience, the necessary nautical taiow- 
ledge required of a feithful pilot The engineer of the Washington 
was a man by the name of George ; he had acted as engineer only for 
a short time ; a few months before he was a fireman of tne boat; from 
the evidence given, his competency may well be doubted ; at the time 
of the collision, he was ndt at his post; he had 'left it, and gone on 
deck, and placed the engine in charge of an individual who was not 
attached to the boat, but who was an en^neer in the sugar-house of 
the owners of the boat, and who, at the time, was on boa^ the boat 
returning to his home. The bows of the Washington came in collision 
with the Peter Crary in her larboard quarter, aoout six or seven feet 
abaft her stem ; by which about twenty feet of the Orary, from her 
deck to her wateMine, was cut away, and she was greatly damaged 
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The "Washington received but comparatively little injuiy ; when the 
boats struck, the engine of the Crary was reversed ; her bells, a short 
time before, having T^een rung to slow stop and back, in quick succes- 
sion, and answered and obeyed by the engineer as they were rung. 
The engine of the -Washington was not in motion; her belktoslow 
and stop had been rung a moment before the collision, and answered 
by the one having charge of the engine, as they were rung; her bells 
to back were not I'ung, and her engine was not reversed. 

Upon these facts, tliere being nothing else in the case, the legal pre- 
sumption of law would follow, that the fault was on the part of the 
Washington. She was not properly officered ; she was not under the 
control of a proper pilot ; the owners of the Washington were in fault, 
in this respect. No such fault is imputable to the Crary. The Wasli- 
ington, therefore, must be holden responsible for the damage which 
tlie libellants have sustained, unless the respondents can, by evidence, 
remove the legal presumption which foUows from the above recitjpd 
facts ; and the question is, does the evidence produced remove that 
legal presumption ? 

The claim of the libellants is, that after the Crary rounded the Bat- 
tery, she took a straight course up the North Biver, and about one 
hundred or one hundred and fifty feet westerly of the piers, and 
in shore of the Washington, bound to her place of destination ; that 
the Washington in her course down the river, was farther out from tlie 
piers ; or, at all events, as far out as was the Crary ; that to avoid any 
collision, the Crary sheered to the right, as it was by law her duty to 
do; that by the mismanagement of the pilot of the Washington, the 
Wasliington sheered to the left, and struck tlie Crary in the way that 
has been described. 

The claim of the respondents is, that, as the Washington was pro* 
ceeding down the river, and before she arrived at the pomt where the 
collision took place, the Crary was seen by the pilot of the Washington 
roimding the feattery; that after she had rounded the Battery, she 
took a course across the river towards Jersey City, then a course di- 
rectly up the river, and further west than was the course of the Wash- 
ington ; that the Crary suddenly turned her head due east, and directly 
towards the piers, and across the bows of the Washington ; that after 
such change of course was discovered by the pilot of the Washington, 
by no movement on the part of the Washington could a collision be 
avoided ; that, in order to avoid it, the Washington ported her helm^ 
slowed and stopped her engines, and that the collision took place 
without any fault on her part. 

As in most cases of this kind, the testinmny of witnesses on board 
the two boats is very contradictory, as the presumption of law is 
from the facts as before found, that the Washington was in fault, 
it is the duty of the respondents by clear proof, to remove 
that presumption, otherwise it will remain. No such clear 
proof is brought forward. The libellants have produced two wit- 
nesses who were on board the Crary, to wit, the second engineer 
and one of the firemen, and also the in<UvidTial who, at the time of dxe 
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ccdlision, was at the exxjpne of the Washington. The pilot of the 
Orary and the chief engineer could not be examined by the libellants 
as witnesses, as they were the parties libellants. The respondents 
have introduced two witnesses wiio were on board the Washington, 
to wit, the pilot and another witness, who, at the time, was on board, 
bnt who had nothing to do with the management of the boat, but was 
in the employ of the owners of the Washington as a carman, and was 
a nephew to one of the owners. The weight of this evidence is in 
support of the claim as made by the libellants. Indeed I cannot see 
how the collision could have tafeen place in the manner that it did if 
the position of the boats, a short time before the collision took place, 
as it respects distances and courses, was as is stated by the pilot of 
the Washington. In some material points that pilot is contradicted 
by facts, about which there can be no serious dispute. He states that 
when the collision took place, the Washington was heading outward- 
ly from the piers — that he had put the helm a port. The evidence is 
perfectly satisfactory, that when the collision took place, the Washing- 
ton was heading, according to the claim of the libellants, in towards 
the piers — ^that she had starboarded her helm. And a disinterested 
witness on board the Telegraph, then lying at Pier No. 4, by his tes- 
timony fully supports the claim of the libellants, and is in direct con- 
flict with that of the respondents. 

The respondents have not, therefore, by clear and satisfactory proof 
removed the legal presumption which exists against the Washington 
from the facts, as before recited. 

Indeed the proof goes toestabliBh aad confirm that legal presump- 
tion. 

The finding of the Court is, that the collision was occasioned by 
the fault of the Washington, and that no fault is attributable to those 
who had charge of the navigation of the Crary. 

The decree, therefore, is, uiat the libellants do recover the damage 
which they had sustained in consequence of the collision^ and that 
it be referred to a comznisaioner to ascertain and report what that 
damage is. 



[General Term. — Jamum/^ 1854.] 

Before Chief Justice OAKLET, and B03W0RTH and SLOSSON, Jiutices. 

Silas 0. Hkbrino against Ely Hoppock. 

When bj the express terms of a contract of sale, the title is not to Test in the purchaser, 
until the price is paid, the tiUe of the vendor is not divested until payment made, not- 
wiUutancung time for payment is given by the ooatraot» and there is a delivery of the 
property vhen the contract is made. 
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A creditor of the purchaser who levies iin eseeutioD agsiiiii him on ihe pvopertrr during 
the term of credit and selU it oat and out, is liahle to the rendor £or ita value, if the 
purchaser fails to pay within the term of credit given hy the contract, when he aeUs 
with notice of the facts. 

A surety in an indemnity bond exaeted by and execated to the sherifl^ to protect him 
against the oonveyaaces of such a lery and sale, and to induce him to sell DotwiCbttaod- 
ing the claim, is also liahle, without evidence of any other interference in respect to the 
levy or sale. 

This action was brought to recover tihe value of an iron safe, de- 
livered by the' plaintiff to Brooke cfe JJqpiin^ under the following 
agreement : 

"New York, Feb. 6th, 1852. 

" Received from Silas C. Herring, one Patent Salamander Safe, 
No. 4910, delivered to us this day, under a bargain for the salethereofc 
and for which we have given our note at six months for two hundrea 
and tbirty-five dollars. 

" And it is e3rpressly understood that said Herring neither parts 
with nor we acqiure any title to said safe until said note is fully paid. 
And in case of default m the payment thereof at maturity, said Her- 
rinff is hereby authorized to enter our premises and take and remove 
saia safe, ana collect all reasonable charges for the use of the same. 
(Signed,) Bsooks & Hopkins, 117 liberty St'' 

On the 26th of June, 1852, the Sheriff of New York levied two 
executions upon thesafe, which executions were on judgm^xts recovered 
against Brooks dk Hophma^ one of which was in favor of Hoppodc^ 
and the other in favor of ThonMsJbcJeaoTi. * The deputy who levied 
tlie executi(Hi0 was notified th«t the safe belonged to the plaintiff, and 
thereupon required a bond of indemnity from each execution creditor, 
which was given July 6, 1862. Hoppook si^ed the bond in his own 
case as principal, and Jackson's as mMreiy. Each bond was the same 
in form. The condition of the latter was as fi^wa : 

Whereas the above bounden Thomas Jackson did obtain iudgment 
in the Supreme Court of the city and county of New York, against 
James P. Brooks and Charles K Hopkins, for the sum of nve hun- 
dred and eighteen 36-100 doUars,. whereupon execution has been is- 
sued, directed and delivered to the saia Thomas Camley, as such 
sheriff^ requiring him, out of the, personal property of the said juc^- 
ment debtors, to satisfy the judgment aforesaid. And wJiereas oertazn 
personal prc;^^fiy that appears to hdong to the said James P. Brooks 
and Chanes K. Hopkins, %s claimed hy some other person or persons. 
Now, therefore, the condition of the above obligation is such, that if 
the above bounden Thomas Jackson shall welland truly save, keep 
and bear harmless, and indemnify the said Thomas Carnley, and all 
and every person and persons aiding and assisting him in the pre- 
mises, of 9sAfrom aU homn^ let, trmMe^ damage^ liability^ cosASy ego- 
pensesy suits, actions^ judgments j special proceedings and exeoutioM 
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thaishaUormtmffU <my time arisen oameyMforuey happen^ or he hrmigkt 
against him^them^ or any oftKem^aswIlfar the tmyvrvgandmaldng 
sale %mder a/nd by vvri/us of such execution of all or any personal pro- 
perty, which he or they shall or may judce to belong to the said judg- 
ment debtor, as well as in entering any shop, store, building, or other 
premises, for the taking of any such personal property, then this obli- 
gation to be void, else to remain in full force and virtue. 

Thomas Jackson, [l. s.' 
Ely Hoppock, [l. s. 
R. A. Robertson, [l. b/ 

Sealed and delivered in the presence of 

L. D. Beabdsley.' 

Witness to Ely Hoppock and R. A. Robertson, 

Wm. H. Bogebt. 

The sheriff subsequently sold the property levied upon, first selh'ng 
pronerty other than the safe, which produced enough to satisfy Hop- 

Sock's execution, and the expenses oi the sale, and subsequently eold 
le safe. The sale was before the note of Brooks & Hopkins to the 
plaintiff matured. After it matured, the proceeds of all the sales were 
appropriated by the deputy, first to pay HoppocISs execution in full, 
and tne balance on Jackaon^s. The sale was a sale of the safe out 
and out, and not merelv of the interest of Brooljs & Hopkins in it. 
The note riven by Brooks & Hopkins was not paid. 

The Jud^ who tried the cause, directed the jury to find a verdict 
for the deiendant. From the judgment rendered on the verdict, 
found in accordance with such direction, the plaintiff appealed. The 
other facts in the case appear in the opinion of the Court. 

S. P. Ifashy for the defendant, made and argued the following 
points : ' 

L The plaintiff's title was clearly established. The instrument 
under which Brooks & Hopkins haa possession of the safe, is one 
which has been declared b;^ this Conrt not to divest Mr. Herring's 
property in his safes. Herrmg vs. WiUa/rdj 2 Sandt. 418. 

The case cited was a contest between the plaintiff and a ionafide 
purchaser. His title is still stronger as against an execution creditor. 
Merring vs. WUlard^ and cases there cited. 

H. Ihe sheriff was a trespasser in levying upon and selling the 
safe, and all who aided or abetted were also trespassers. 1 C^L PI. 
91, 3 ; Moot vs. ChmMer^ 10 Wend 110 ; JDams vs. Newkirk^ 5 
Denio, 92. 

HL Being notified of plaintiff 's title to the propert^levied on, the 
sheriff demanded indemnity. The defendant dv nis indemnity bond 
directed the sheriff to sell, regardless of plaintiff's rights. The sheriff 
sold aodtixe proc^eds^of the aald were applied on the defendant's and 
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the Other execution, Defendant, therefore, was a trespasser as well 
as the officer. {See cases under preceding point.) 

IV. — ^The point taken by the defendant, that the sheriff's authority 
under the execution against Brooks & Hopkins ceased as soon as 

foods enough had been sold to satisfy that execution, might be tena- 
le, perhaps, if the execution was a justification to the 3ieriff. But 
the execution only authorized the sheriff to levy on and sell the goods 
of Brooks & Hopkins ; the defendant directed him to go on and sell 
the goods of plaintiff. Whether in committing this trespass he sold 
more goods than he need to have sold, is a matter of no moment. He 
swears he sold tlie safe under Hoppock's execution and Jackson's. 
(Fol. 19.) Tlie act Was a trespass, ana defendant directly authorized 
it. 

But a sale made by the sheriff under several executions does not 
]^er se terminate his authority under his executions as fast as property 
IS sold sufficient to satisfy them successively. It remains witn him to 
apply the moneys. The executions remain in force in his hands, and 
until he returns them he may go on and sell. He determines the 
priorities when he applies the money. See Peck vs. Tiffany ^ 2 Comst 
451 ; PeopU vs. ScKuyler^ 4 idem, 173. 

But even if the sale had been made under Jackson's execution ex- 
clusively, the fact that defendant joined in Jackson's bond, that the 
bonds were executed together, and bore the same date, was sufficient 
to charge the defendant as a trespasser, and to carry the cause to the 
jury, ifewki/rk vs. Dams^ 5 Denio, 92. 

V. — ^The judgment should be reversed, and a new trial granted. 

C. W. Sandford, for the defendant, made and argued the following 
points: 

1. There was no evidence to connect the defendant with the sale of 
the safe. His judgment was paid in full from the sale of the groce- 
ries some days prior to the sale of the safe. 

2. The defendant gave no directions to the sheriff respecting the 
safe. The plaintiff should have proceeded against the sheriff, or 
should have replevied his property. 

3. The bonds of indemnity form no ground of action by the plam- 
tiff. 

By the Cowri^ Boswobth, J. — ^The jury by direction of the judge, 
before whom this action was tried, found a verdict for the defendant. 
The plaintiff excepted to the decision, and appealed from the judg- 
ment entered On the verdict. K there was evidence in support of the 
cause of action stated in the complaint, which should have been sub- 
mitted to the jury, the decision at the trial was erroneous. 

The plaintiff was the owner of the safe, and the title would remain 
in him until payment was made, or payment, as, a condition of vesting 



THE NEW YORK LEGAL OBSERVER. Ill 

N. Y. Superior Court — Silas C. Herring against Ely Ho^^pock. 



tlie title in Brooks & Hopkins, had been waived. {Herring v, WiUardy 
2d Sand. S. C. R. 418.) 

On the 26th June, 1852, or about that time, the Sheriff of New York, 
levied upon the safe and other property the two executions against 
Bpooks ife Hopkins, one of w^hich was on a judgment in favor of Hop- 
poeky and the other was on a judgment in favor of Thomas Jackson. 
Both executions were issued by 3ie same attorney, and both w^re 
simultaneously delivered to the sheriff, viz., June 26, 1852, at 25 min- 
utes before 3 o'clock, P. M. 

Attachments had been issued in those actions and levied upon the 
safe and other property before the judgments were recorded, xhe at- 
tachment first issued was in Hoppoms suit, but whether the two attach- 
ments Avere simultaneously delivered to tiie sheriff does not affirma- 
tively appear. It is perhaps proper to presume that Honpock's attach- 
ment was first delivered, as tne money realized was insumcient to satisfy 
both judgments, and instead of being applied Tpro rata upon the two, 
Hoppoclrs was paid in full and only the surplus applied upon Jackson's. 

Soon after the executions were levied, tne deputy was notified that 
the sale belonged to Herring : the agreement oetween Herring and 
Brooks and Hopkins was sho\\Ti to the deputy, and left with him for 
two or three days, on his stating that he wanted to show it to some of 
the parties. On the 6th of July, 1862, the sheriff took from Hoppock 
and Jackson, aeoeraUy^ bonds of indenmity, and Hoppock signed the 
bond as sv/rety^ which was ffiven by Jackson ; each bond recites " that 
certain personal propertj^ Saat appears to belong to the said James P. 
Brooks and Charles II. Hopkins, is claimed by some other person or 
persons, and Jackson's bond is conditioned that " he shall mdemnify 
and save harmless the sheriff, as will for the levying and making sale 
under and by, nature of such execution, of all or any personal property, 
as he or they shall or may judge to belong to the said judgment 
debtor." 

The sheriff, before selling the safe, sold other property which pro- 
duced enough to pay Hoppock's execution in full and the expenses of 
tlie sale, and leave a small surplus. He subsequently sold the safe ; 
it had not been removed until after the sale of the property first sold 
had been made. The deputy testified that he sold the safe on both 
executions. No actual appropriation of the proceeds of the property 
levied upon was made by me deputy until jrfter the safe was sold. On 
the 10th of August, 1852, the day after the time given to Brooks and 
Hopkins to pay for the safe had expired, the deputy paid Hoppock's 
execution to ms attorney, and paid the balance of the proceeds to 
Jackson's attorney, the s^me person being the attomev in both suits. 
On the evidence before us, we must presimie that the deputy sold the 
sate out and out, and not subject to tne right or claim of the plaintiff 
to the same. On this evidence a verdict was ordered in favor of the 
defendant. 

A sale by the sheriff, of the safe, out and out, was tortious as against 
the plaintin, aiul is sufficient to charge him as a trespasser, at the suit 
of &e plaintiff. 
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All who direct, request, or advise an act to be done which is 
wrongful, are themselves wrong-doers, and responsible for all dam- 
ages. (1 Ch. PL, ed. of 1837, p. 91.) 

To render one man liable for the torts of another it is not necessarv 
that the two should be actually co-operating at the time the wrong is 
done ; it is enough that the act of the individual sought to be charged, 
ordinarily and naturally, produced the acts of the other. The intent 
with which m act is done, is by no means the test of the liability of a 
party to an action of trespass. If the act caused the particular injury, 
whether a trespass was intended or not, the person doing the act is 
liable for the consequences of the injury. {GuiUe v. Swan^ 19 J. R., 
381 ; WaU v. OAom, 12 Wend., 39.) 

When a sheriff requires a bond of indemnity against the claims of 
persons claiming to be owners of property levied upon, before he will 
proceed to sell it, and a bond is given to induce him to sell, all who 
sign the bond, in effect request him to sell it, and agree to take upon 
themselves the consequences of the sale. The act of giving the bond 
not only naturally produces the wrongful sale, but it is mainly, if not 
the sole cause of its being made. The language of .the sureties to the 
bond is, proceed and seu, and if the plamtiff in the execution does 
not pay all damages, costs and expenses to which you may be sub- 
jected, at the suit of the person to whom the property rightfully 
belongs, we will pay them. It is this request and contract of the 
sureties, that in judgment of law caused the ^vrong. This request and 
promise were required by the sheriff, as a condition to doing flie 
wrong, the damages resulting from which, this action is brou^t to 
recover. Davis v. NefwTdrk^ 5 Denio, 92, decides the precise point, 
that the signing of an indemnity bond as surety, is sufficient evidence 
to carry the case to a jury, in an action against the sur&ty, for a sale 
by a sheriff thus indemnified. We do not concur in the views pre- 
sented to show that the decision in that case was erroneous. (See 
Root V. Chcmdler^ 10 Wend., 110 ; People v. SchuyUr^ 4 Coms., 173, 

We think it was error to direct a verdict in favor of the defendants. 
on the evidence which had been given. 

The judgment appealed from must be reversed, and a new trial 
ordered, with coste to abide the event. 
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[General Term^ Dec. 16^, 1863.] 

Before DtTER, CAMPBELL and BOSWORTH, Justices. 

Gbokqb a. Schufkldt, Receiver, &c., against •Chaeles Abeebnetht. 

An a^aigQinent for the benefit of creditors gare an authority to the assignee to sell the 
property assigned " upon such terms apd oonditioDs as in his judgoient" may appear 
** best, and most for the interest of the ]7arties concerned.^* 

Held, that these words, by a necessary implication, gaTe a discretionary power to the 
assignee to sell upon credit, and therefore, aocordii^ to tlie judgment of the Court of 
Appeals in NichoUon t. Leavitt, rendered the assignment, upon its face, fraudulent and 
void. 

This was a complaint filed by the plaintiff as receiver of Cornelius 
Lockwood^ a jiid^ent debtor, to set aside an assignment made by him 
to the defendant. 

The assignment preferred creditors, and the only gronnds upon which 
it was sought to be violated were that it contained a provision autho- 
rizing the assi^ee '^to sell the assigned property on such terms and 
conditions as m his judgment might be deemed best,'* and that no 
schedule of the property was annexed to the instrument as required 
by its terms. 

The cause was argued at Special Term before Judge Campbell, and 
the assignment held to be void as to creditors. The Court holding 
that the above provision autliorized the assi^ee to sell upon credit. 
From his judgment the defendant appealed. 

C. F. Samlfardj for appellant, made and argued the following 
points: 

L The assignment in question was made and accepted with the hona 
fide intention of distributing the property of the assizor among his 
creditors, and not for the purpose of hindering, delaymg, or defraud- 
ing them. 

Ist. The answer denies any fraudulent intent, and none appears 
from the proofe. 

2nd. There was an actual hona fide indebtedness fit>m the assignor 
to the preferred creditors, prior to the assignment. 

8rd. The assigned property was subject to the lien of an execution 
previous to the assignment, and an advance was made by the pre- 
ferred creditors, in addition to thdr previous claim, of a sum sufficient 
to remove said lien. 
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4th. Hie transfer is absolute and nnqnalifiedj without reservation of 
benefit or control to the assignor. 

5th. There was an actual and immediate delivery of the assigned 
property and books of account, constituting the assignor's whole ef- 
fects. 

6th. Ihere is no resulting trust in favor of the assignor until all his 
debts are paid. 

n. The omission to .annex scliedules to an assignment for the bene- 
fit of creditors is not per se fraudulent ; and, if it raise a presumption 
of fraud, the same may be repelled by the facts and circumstances 
attending the execution of the instrument Otmningham v. I^ree- 
horn^ 11 Wend., 241, 254 ; Keye^ v. Brushy 2 Paige, 811 ; Stewns v. 
BeU^ 6 Mass., 339; Saven^ v. Eichardaon^ 4 Sfew Hamp., 124; 
Pierpont v. Graham, 4 Wash. C. C. R., 232. 

Ist, The facts proved, already adverted to, tend to repel a presump- 
tion of fraud. 

2nd. Tlie preparation of a complete inventory, and the delivery 
thereof to the assignee simultaneously with the execution and deh- 
very of the assignment itself, are, in efltect, equivalent to annexing a 
schedule, and fully obviate any objection arising from its omission. 

in. The omission of a schedule, to which reference is made as 
" annexed," leaves no such uncertainty in the words of descripUon^ 
as would invalidate the instrument, considering it as a conveyance. 

Ist The annexation thereof is not rendered by such reference a 
Condition precedent to the complete execution of the transfer. Woodr 
ward V. MaraJwU, 22 Pick. 468 ; Keyes v. Brushy 2 Paige, 311 ; 
West V. Steward, 14 Mees. and Wei. 47. 

2nd. Tiie general words of description used cover the whole pro- 
perty of the assignor, and although the subsequent specification of 
particular articles woulfl have controlled and limited the meaning, 
had a schedule been actually annexed, specifying particular articles 
only, and not purporting to be a complete inventory" of the assignor's 
eftects, still the entire omission of any schedule will not be regarded 
as defeating the operation of the general woi-ds, the obvious intent of 
the instrument being to convey the whole of the assignor's property, 
and the omission of the schedule being, obviously, a mere misprision 
cured|by the proofe. Claj) vs. Smith, 16 Pick. 247. 

IV. The trusts created by the assignment are such as have long 
been sanctioned and sustained by the courts, and their legality' was 
unquestioned, until the recent decision of the Court of Appeals in 
Nicholson v. Zeavitt, reversing the judgment of this court, and ap- 
proving the prior case of Baniey v. Griffin, (2 Com. 865,) threw a 
doubt upon the construction of that clause in the instrument, which 
vests in the assignee discretionary power over the t&nns of sale. 

1st. Tlie general principle that preferences among creditors may be 
secured by a voluntary assignment for their benefit, is deemed too 
well established to be controverted. Murray v. Biggs, 15 John, 571 ; 
Growr v. Washhwn^ 11 Wend. 194. 
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2iid. The trust to eell upon such terms and conditions, as, in the 
judgment of the assignee^ should appear most for the benefit of the 
parties concerned, was lawful, and its execution would inyolve no 
tdndrance or delay as against creditors. 

1. The law requires a trustee to exercise his best judgment in the 
management of his trust, and the courts, upon application of any in- 
terested party, will restrain any erroneous exercise of judgment. The 
trustee, exercising his judgment, is still amenable to the law, and 
liable for any violation thereof. Bogera v. DeForest^ 7 Paige, 272. 

2. The trust under consideration vests no such authority in the 
assignee to sell on credit^ as is contemplated by the decisions of the 
Court of Appeals, above referred to. 

8. There is a marked distinction between those cases and the 
present one. In the former, the authority to sell on credit is express 
and absolute. In the latter, if it exist at all, it must be implied. 

4. Courts will not imply a violation of law. On the contrary, 
if it be established that an authority to sell on credit is unlawful and 
fraudulent, it will be presumed that no authority to make such sale 
was contemplated in, or conferred by the instrument in question. 

6. But the very terms of the instrument preclude the implication 
of such an authority. The assignee is expressly directed to " convert" 
the assignor's effects into " money," not mto notes or debts. 

6di. It is believed that the courts, and the profession generally, do 
not regard the decisions above referred to, as establishing the doctrine 
claimed by the plaintiff in this case. A contrary position has been 
repeatedly taken by the judges of the Supreme Court at Special 
Term. Southworth v. Sheldon^ 7 How. Pr. 414 ; Whitney v. Krows^ 
11 Barb. 198. 

V. The advance made to the plaintiff in the execution, by the pre- 
ferred creditors, for the purpose of relieving the property from the 
execution lien,, was made in good faith, and upon the condition that 
the assignment should be executed. If the assignment be set aside, 
the preferred creditore have an equitable claim to the extent of such 
advance. The ruling of the Court, at Special Term, in authorizing 
tie assignee t^ retain the amount so advanced out of the assigned 
property was in accordance mth law and equity. 

VL The judgment of the Court at Special Term, in pronouncing 
the assignment fraudulent and void as against creditors, was enx)neous 
and should be reversed. The assignment should be decreed valid, and 
judgment be entered for the defendant, with costs of the appeal. 

John C. Dimmick and Oeo. S. Carmicltad^ for respondent, contra., — 

I. Assignments creating preferences are not encouraged, but 
simply tolerated by law, the parties claiming under them must be 
prepared to show with certainty thefr validity ; the law will not aid 
them by any presumptions in their &vor. Webb v. Dagget^ 2 Barb. 9 ; 
Tr(W?rf*wm V. Jfo«A^, 9 Barb. 267. ' * 
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n. The aBsignmwit iti question vesto in the assignee a discretion to 
sell upon such terms and conditions as in his (the assignee's) judgment 
may appear most for the interest of the parties concerned, thereby de- 
priving the creditors of their prior and better riffht to dictate the 
terms upon which the property should be sold, and empowering the 
assignee to sell unon cl^t if ne sees fit, and tibicireby do of his own 
volition what he nas no right to do, except by consent of the cre- 
ditors, or by order of the court, ^wmey r. Or\Mny 2 Couk 366 ; 
NichoUon V. Zeamtty 4 Sandford, 262. (Overruled in Court of Ap- 
peals. See Judge Edmonds' opinion.) 

in. The assignment itself is imperfect, and never was so executed 
as to vest the property in question in the assignee ; there is a failure 
in describing the property assigned, arising from the want of tie 
schedule mentioned in the assignment, thus showing that the instru- 
ment in question was never executed or intended as a full and perfect 
assignment, and all property therefore belonging to the judgment 
debtor, of which deienoant has possessed himselt by virtue of this 
incomplete instrument, must be regarded as held by him for tbe be- 
nefit of the plaintiff representing Sie creditors of the judgment deb- 
tor. AivmU V. JLouoks^ 6 Barb. 470 ^ Porter v. WiUtams^ 6 H. 
Practice Kep. 441 ; Wukes and ForUmn v. Fefnis^ SKff^ &c., 5 John. 
Rep. 835 ; Moi/r and Norton v. Bro^n^ 14 Barb. 39. 

lY. K the assignment should be regarded as executed, it is clearly 
fraudulent, it is in effect an assignment of so much of the assignor's 
property, as he should thereafter elect to put on tJ^e schedule. 5 John. 
Kep. 835. 

By the Cl>u»*— Dues, «7w^wv^.— Were we at liberty ta follow our 
own convictions, we^ should probably have no difficulty in holding 
that this assignment is valid, and conseauently would feel it our duty 
to declare, that the judgment at Special Term, as erroneous, must be 
reversed. 

But we are not^ at liberty to follow our own views. The Court of 
Appeals in reversing the judgment of this Court, in Nicholson vs. Zeor 
vttty has established the aoctrineu that an assignment made by an in- 
solvent debtor for the benefit of nis creditors, is, upon its face, fraudu- 
lent and void, when by its terms a discretionary power is given to the 
assignee, by the exercise of which, the immemate conversion of the 
property into money, or the immediate distribution of the proceeds of 
Its sale among the creditors may be prevented or delayed.— Such a 
provision, it seems, is conclusive evidence of an intent to delav the cre- 
ditors, and an intent to delay creditors^ it also seems, is eqmvalent to 
an intent to defraud them. 

It may be that the discretion is given with a sde view to benefit the 
creditors by enlarging the fund out of which their debts are to be sa1> 
isfied, but this circumstance, whether manifest or proved, is deemed 
immaterial. The assignment to be valid, must either by express words 
or by its necessafy le^ construction, devote all die property which 
it embraces, not oply absolutely and unconditionally, but immediately 



THE NEW YORK LEGAL OBSERVER. IVV 



N. Y. Superior Oourt — George A. Shufeldt agsi. Charles Abernethy. 



to the payment of the creditors. It mudt be made the duty of the as- 
signed, to sell the whole, with the least pofwible delay, and for cash, and 
where a discretion is given, the exercif»e of which, in a particular mode 
would be inconsistent with the discharge of this duty, not only the ob- 
\}ectionable clause, but the whole instrument is void. Such is the doc- 
trine which was first announced byBitoNSON, J., in Barney vs. Or^fm^ 
(2 Comst. 365,) which the Court of Appeals, in Nichniscyn vs. Lea^itt^ 
has adopted and affirmed, and which we therefore are now bound to 
to say, is established as law. In obedience to the law thus established, 
we are constrained to dedare, that this assignment, altho' we entertain 
not the slightest doubt as to the actual good faith of the parties, is, 
upon its face, fraudulent and void. 

The discretionary power given to the trustee in the assignment 
which, on the sole ground tliat it contained the power, was set aside 
as fraudulent in Nicholson vs. ZeamU, was that of selling the proper^ 
assigned for " cash or upon credit." The authority of 3ie trustee in 
the case now before us, is to sell the property " npon such terms and 
conditions, as in his judgment may appear best and most for the inters 
est of the parties concerned." The words are not the same, but we 
apprehend that in the meaning there is not the slightest diflference. — ' 
" Terms BXid conditions," can only mean terms and conditions of pay- 
ment, and unless in connection with the words that follow in the clause 
which we have quoted, they convey by a necessary implication, a dis- 
cretionary power to sell upon credit — ^they are absolutely without 
significance or purpose — ^tliey are not merely superflnous, but senseless. 

The objection is not met by saying that as a sale upon credit is an 
illegal act, the court will not presume that the discretion given will 
thus be exercised. The que^^tion is not whether the discretion will be 
exercised, but whether it was meant to be given, and is given, by the 
words that are used, for as we understand 3ie decision ot the Court- of 
Appeals, it is the intent of the debtor to delay his creditors, as mani- 
fested by his grant of the discretionary power, not the probability or 
improbability of the future exercise of tne power, that vitiates and 
nullifies the assignment. 

It may be true that when there are several modes of exercising a 
discretion, one of which is prohibited by law, the others not, the court, 
in order to sustain the grant, will presume that a lawful authority only 
waa meant to be given. But the difficulty in this case is, that if you 
take away the power to sell unon credit, no discretion remains, since 
there can be no exercise of a discretion as to the terms and conditions 
of a sale, when it is for cash and cash alone that the sale can be made : 
There is no discretion where the duty is single and imperative. 

We repeat then, that the question relates only to the intent of the 
debtor in granting a discretionary power, as evidenced by the terma 
of the grant, and that in this case tne debtor meant that the assignee 
should sell the property upon credit, if in his judgment that course 
would be most beneficial to the parties interested, and that this intent 
is manifest, from the terms he has used, we think it is impossible to 
doubt. We can perceive no reason for giving to the words of this as- 
signment a different construction from that wrdch would be certainly 
12 
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SVen to the same words in an ordinary power of attomev. WKere 
e power given to the attorney is to sell real or personal property, 
upon such terms and conditions as he may deem most for the interest 
or his principal, the vsJidity of a sale made by him in good faith, upon 
credit, we apprehend has never been doubted. The sale, however, 
cannot be vahd, unless the words embrace and convey the authority. 

]^or, in our judgment, is this construction of the words used in tms 
assignment varied or affected by the direction that follows in the clause 
that we have quoted, " to convert the properly into money.'' The duty 
of converting the property into money is expressed or implied in every 
assignment, since where tne creditors are to be paid in money, such a 
conversion must of necessity precede the payment : It is to this ulti- 
mate and necessary conversion that the direction in question must be 
construed to refer, since if construed as imposing the duty of making 
the conversion by an immediate sale of the whok property, the discre- 
tion previously ^ven to the assignee of selling upon such ^^ terms and 
conditions as in nis judgment might appear best,'' is taken away en- 
tirely, and the words of the entire clause are seen at once to be repug- 
nant and contradictory. As it is certain, however, that there was no 
such contradiction in the mind of the assignor, we are compelled in 
this^ as in all similar cases, to adopt a construction which, as removing 
the apparent repugnancy, will most probably be consistent with the 
real intention. 

If there can be a distinction made between the cases, in which the 
power to sell upon credit is given by express words, and those in which 
the words, although generiu, can only be satisfied by holding that 
they embrace the power, we must leave it to be made in the C!ourt 
of Appeals, since we are ourselves unable to see that there is any 
ground in reason upon which the distinction can be rested. 

Holding, therefore, as we do, that this case is in principle the same 
as Nicholson vs. Leamtt^ and jdelding our personal convictions as we 
must to the controlling authority of Siat decision, no other course is 
left to us than to affirm the judgment at Special Term. 

Judgment affirmed with costs. 
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Burrogatt'0 (Conrt, 

[Kings Gmnty*] 

Before JESSB a SMITH, Ibq^ Sorrogiito. 

In TffE AArrER OF THE AOOOtJNTING OF LtTCY AlTK "WlLLIAMB, EXECnDTETX, 

AND Charles Bybon Williams, ExBcxrroB of the last will and 

TESTAMENT OF RaNSOM G. WiLLlAMB, DECEASED. 

Where the testator purchased real estate, a deed «ras takes in the name of his wife, and a 
bond given by the testator and wife with a mortgage made bj the wife upon the pre- 
mises to secure a part of the purchase mooey, and the testator died learing the bond 
unpaid, and ha^ng made a will br which he appointed his widow executrix, and she 
paid off the bond with the funds of the estate, and claimed to be credited for the same 
m her account as executrix. 

JSftfM, that she was not eatitled to tuoh credit 

Fu-ol evidence is not admissible to show that at the time of making the bond and mort- 
gage and subsequently thereto the testator declared it to be his intention to pay off the 
Bond, cancel the mortga^ aud give the real estate to his wife free from encumbrances. 

Where the testator gave directions to his executors to sell nod convert his real and personal 
estate into cash, and out of the .proceeds to invest $15,000, the interest of which was to 
be paid to his wife during her life, and in like manner to set apart $5,000 for an adopted 
daughter, the interest of which was to be paid to her for life, and also to pay out of said 
pro^eds a large number of pecuniary legacies, and no provision was made in the will 
that the $15,000 for the use of the widow was to be in lieu of dower. 

JBtld, that the legacies ior life to the widow and adopted child were general legacies and 
subject to abatement with the other general legacies in the wilL 

Jfeld also, that no time being stated for the nayment of the interest to the widow and 
adopted daughter, the widow was not entitled to interest until one year from the date 
of letters testamentary, there being no express or implied direction in the will that the 
provision for her was m lieu of dower, and the widow having also a special legacy under 
the will and a right of dower in real estate of which the testator died seixed ; but that 
the adopted^ughter was entitled to interest from the death of the testator, he standing 
in loco parentU, and there being no other provision for her maintenance. 

The facts appear in the opinion. 

Luden Bvrdseye^ for the widow, executrix and legatee. 

A. C. Bradley^ for Chas. Byron Williams, executor and legatee. 

By the Surroaate. — ^The testator devised and bequeathed to his 
wife his bousehoid furniture, gold watch, silver plate, horses, carria^, 
harness, &c., and also his ri^ht, title and interest, if any he haa in 
the house and two lots occupied by him in Pacific street, Brooklyn, 
at the time of his death. To the heirs of his brother Milo Williams, 
he devised a farm in Oswego County. To his brother, Isaac Newton 
Williams, he devised another farm, and to his brothers he bequeathed 
his wearing apparel. 

He then ordered and directed his executors to sell and dispose of 
all the remainder of his property, real and personal, and, to convert 
the same into money, thereby authorizing them to convey any of his 
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real estate, and after paying all his just debts and testamentary ex- 
penses, to apply and oispose of the same as follows : 

To invest $16,000, and pay the interest semi-annually to his wife 
during her life. In like manner to invest $5,000, and pay the interest 
to Ann Eliza Denison, an adopted daughter of the testator, during 
her life, and to invest $2,000, and pay the interest to his mother for 
life ; the like sum, and pay the interest to his brother, Milo Williams, 
for life, and the like sum, and pay the interest for the support of his 
brother, Emilus Williams, and to pav pecuniary legacies for different 
amounts to his brothers and to the relations of the wife of the deceased, 
and to religious and charitable societies, in all to the amount of 
$31,000 ; to appropriate $1,000 for the erection of a monument, and 
the remainder of his property he left to be appr^riated according to 
the direction of his said executors, and he nominated and appointed 
his wife, Lucy Ann Williams, executrix, and his brother, Charles 
Byron Williams, executor of his will. 

The testator in his lifetime, and within a year of his death, pur- 
chased some real estate in the city of Brooklyn, from Hosea Webster, 
upon which he paid $1,250 cash, and was to give a mortgage for 
$3,Y50 of the purchase money, with a bond payable in one year, or 
at any time within the year, upon thirty days. After the deed had 
been drawn directly to the testator, at ms request, another deed was 
drawn and executed by Hosea Webster directly to Lucy Ann Wil- 
liams, the wife of the testator, and a joint bond was made by the tes- 
tator and his wife, with the mortgage of the wife to secure the $3,750. 

In tills condition the property remained until the decease of the 
testator, the title standing in the name of Lucy Ann Williams, sub- 
ject to the mortgage of $3,750, for which the testator and wife had 
given their joint bond. 

After taking out letters testamentary, the executrix paid off the 
bond with the funds of the estate, cancelled the mortgage, and now 
claims to have the payment allowed in her account as exetutrix. To 
this the co-executor, Charles Byron Williams, who is also a legatee, 
under the will objected. 

The counsel for the widow offered to prove, by Cyrus P. Smith, 
Esq., and the Eev. Dr. Spear, that the testator at the time he pur- 
chased tiie real estate in question, and subsequently thereto, stated 
that he intended to give it to his wife, and to build a house upon it 
for her, that he gave the mortgage for a short time because he had 
not the money to spare from his business at that time, and that he in- 
tended to pay off the same, and was making arrangements so to do at 
the time of his death. 

■^ This testimony was objected to, on the ground that it was not com- 
petent to show, by parol testimony, the intention of the parties in the 
transaction which resulted in the execution of the deed, and of the 
bond and mortgage. 

On the other hand, it was insisted on the ground that the transac- 
tion made the testator the principal and his wife the surety, that the 
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testimony was admissible for the pmpose of showing that such was 
the relation between the parties. It did not appear to me that the 
testimony was admissible as a {)art of the transaction, nor for the pur- 
pose of snowing the relation claimed between the parties of principal 
and surety, so as to bring the case within the authorities of Sisaon ys. 
Barrett, 6 Barbour's S. 0. R. 199 ; same case, 2 Com. 406, and Hciir 
son ys. Lyle, 10 Bar. S. C. 512. 

I, therefore, refused to admit the testimony, and reseryed the ques- 
tion whether the executrix should be allowea a credit for the payment 
of the bond. 

On the argument upon the final submission of this case to me, three 
questions were fully and ably discussed by the learned counsel for 
both parties. 

First. Whether the credit of $3,897 50, in the account of the exe- 
cutrix, for the payment of the joint bond of the testator and herself, 
should be allowed. 

Second, Whether the bequests in the will to the widow of the in- 
terest and income of $15,000, during her life, and of the interest and 
income of the $5000 to the adopted daughter of the testator, should 
abate with the pecuniary legacies in the will of the testator ; and, 

Thi/rd, From what time interest is to be allowed to the widow and 
adopted daughter upon the said bequests or legacies. 

In regard to the question whether the credit of $3,897 t*,V) '^^ the 
account of the executrix, for the payment of the joint bond of the 
testator and herself to Hosea Webster, should be allowed. I do not 
think, under our present statutes, that the general direction in a will 
to pay all the just debts of the testator, without any expression show- 
ing an intent to pay debts secured by mortgage, can be held to em- 
brace this latter class of debts. It is in ef^ct as if the testator had 
said nothing about the payment of his debts. 

The law requires the payment of all just debts, except those secured 
by mortgage before any legacies can be paid, and me proyisions 1 
Eey. Stat, p. 749, sec. 4, and 2 Key. Stat., p. 102, sec. 14, Sub. 2, 
point out the course to be pursued in the payment of debts upon the 
settlement of estates. Under these proyisions, it appears to me that 
the debts secured by mort^ase, until foreclosure and a deficiency 
found, are not to be regardeq debts to be paid in the course of admin- 
istration, unless they are expressly, or by implication, so directed in 
the will. . 

It is said, howerer, that a married woman cannot make a bond, and 
that the joint bond of the husband and wife, is in law, the debt of the 
husband. This, as a proposition of law, is undoubtedly true ; but it 
has been held in equity, that a wife may join in a bond to charge her 
separate estate. Kulme ys. TerrcmJt, 1 Sro. C. C, 2 Dick. 560, S. C. ; 
Pybm ys. Smithy 1 Ves., Jun., 189 ; same case, 3 Bro. C. C. 340 ; 
iS&wM^(>r(?ys. ifor^A^, 2 Atk. 69. 

This being a contract in reference to the consideration money for 
the purchase of the property which was conyeyed to her as her separ- 
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rate estate, I cannot see why she conld not make this bond to 
be valid and binding as against her estate ; and though it is true that 
if the holder of the Dond nad sued the executors of the testator in a 
court of law, a judgment would have been paid out of the personal 
assets of the deceased ; yet, as between the legatees, under the wiD 
of the deceased and the executrix, they could have compelled her to 
pay the bond so secured by her mortgage out of the real estate pledged 
lor its security. 

I have not been able, after listening to the able arguments of coun- 
sel, and a close examination of the authorities cited, to divest myself 
of the strong impression made upon my mind that the transaction 
in reference to this real estate amotmted to this : That the testator 
gave to his wife the title subject to the encumbrance of the mortgage 
upon it, given for a part of the purchase money, and however clear 
may have been his intention to pay off this bond during his lifetime, 
so aa to ^ve to his wife the property free from enoimibrances, yet, 
having failed to accomplish his purpose, the rift was incomplete at his 
death, and must be so considered and treateS on this accounting, and 
the executors cannot be called upon to complete the gift. Williams 
on Executors, last Ed., p. 1505, and cases in note. Z. CoUeen vs. 
Mv/tray^ 1 Maddock 1Y6. 

Viewed in this light, it seems to me that instead of the wife or her 
property being surety to the husband, the husband, by uniting in the 
bond, to pay a portion of the purchase money which was charged as 
an incumorance on the estate of the wife became the surety to the 
wife in aid of her estate, and therefore the authorities of Niemsewich 
• vs. Gahna^ 9 Paige 614 ; Warner vs. Price^ Z Wen. 39Y, and others . 
cited by counsel for the executrix on this point, are not applicable to 
this case. 

The next question is, whetlier the bequests in the will of the testa- 
tor to invest $15,000, and pay the interest to his wife semi-annually 
during her life, and to pay to nis adopted daughter, Ann Eliza Deni- 
son Williams, the interest of $6,000 auring her life, must abate with 
the general legacies- given by the will, as it appears that there are not 
assets sufficient to pay the general legacies in full and to make these 
investments. 

It is said bv counsel for the widow and her adopted child, that these 
bequests^ are by law annuities, and are not therefore subject to abate- 
ment with the general legacies. In the view which 1 take of tliis 
matter, it is not decisive of the case whether we term these provisions 
for the ^idow and child annuities or legacies. 

They answer the most approved definition of annuities in this, that 
they are ^ants of certain sums of money to be paid by the represen- 
tatives oi the grantor, at the expiration of fixed consecutive periods 
for life, Lomley's Law of Annuities, Edition of 1833, page 1. They 
are also legacies, because they are gifts by a testator in a will where- 
in an executor is appointed, to be paid by the executors, 2 Williams 
on Ex., last edition, p. 905, and the principal to be invested to raise 
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the semi-annual payments of interest, is to be taken from the body of 
the estate. 

Perhaps the best definition to be given to these bequests is that they 
are legacies for life, with reiiainder over, Gibson vs. Botty 7 Ves. 96, 
2 Wnb on Ex., last Ed., p. 1198. 

The will provides that the executors are to sell and dispose of all 
the estate of the deceased,'^both real an^ personal ; to convert the same 
into money, and out of the proceeds to set apart these several sums 
with others for investment and to pay a large number of general lega- 
cies. The whole estate is to be convertea into money, and to m&e 
one general fimd out of which the sums are to be set apart, from which 
this income is to be raised, and the general legacies are to be paid. 
The general legacies and ^e investments being charged alike upon 
the general fund, I do not see how we are to avoid the well estab- 
lished rule that these annuities or legacies for life are general legacies, 
2 Wills on Ex., last Ed., p. 1172, Koper on Legacies, Ed. of 1848, 
1 tol., p. 203. 

It was insisted upon the argument by counsel for the executrix that 
the authorities citea in WilUams on Executors, at page 1172, to sustain 
the proposition that an annuity charged on the personal estate is a 

general legacy, do not su^tain the proposition. I have examined 
lem somewhat carefully, and can discover no cause for such a charge. 
But, if I had come to the conclusion that they did not sustain the pro- 
position, I should have distrusted my own iudgment, after so re- 
peated recognitions of the doctrine in the best elementary writers upon 
the subject and in the authorities from the English courts cited in the 
note to Williams on Executors. As to the argument that those be- 
quests are specific legacies because they are charged on real estates, 
in the case of Creed vs. Oreedy 11 Clarke and Finnelly, 608, in the 
House of Lords, Lord Cottenham giving the judgment of the house, 
says, at page 510, " these claims are to pecuniary legacies, charged 
in^^eed upon the land, upon a deficiency of the personalty, but sucm a 
charge cannot alter the character of the legacies or make them speci- 
fic." It is claimed, however, that though these are general legacies, 
they do not abate for the reason, that as to the widow the provision to 
her is in lieu of dower, and as^to the adopted daughter of the deceased, 
it is for her support and maintenance. To entiUe the widow to the 
benefit of the rule it must appear expressly or by fidr inference from 
the will itself that the legacy is given in lieu of dower. It is not con- 
tended that there is any such expression in the will, but it is insisted 
that as the testator directs his estate both real and personal to be con- 
verted into money for the ptirpose of making the investments for the 
widow and adopted daughter, and as the whole title to the real estate 
cannot be given without a release of dower by the widow, therefore 
the testator intended this bequest to the widow to be in lieu of dower. 
I do not see how anv such intention is to be implied from the lan- 

Su^e of the will or from the character of the bequests. It has been 
ecided (see Brights, husband and wife, edition of 1850, 1 vol., p. 
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658 and 569, and the authorities there cited) thatnoimpKcation wonld 
arise from the circumstances that the estate was devised to the wife 
and other persons as trustees, for sale, and the proceeds directed to form 
parts of the testator's personal estate, and benefits given to the widow 
out of the funds so constituted suflSciently clear to oblige the widow 
to elect between her testamentary provision and dower in the lands, 
and the rule is the same in regard to the election of the provision in 
lieu of dower as in reference to the question of non abatement of the 
legacy of the widow. There must be a clear intention that the pro- 
vision is in lieu of dower to compel the election or to prevent the abate- 
ment of the general legacy. In the absence of any declaration or in- 
tention appearing in l£e will of the testator, or of any implications 
arising therefrom, that the provision for the widow was in lieu of dower, 
and of any expression or implication that he intended to give a priority 
in the payment to the widow or adopted child of their several legacies, 
I do not see how it is possible to avoid the application of the rule that 
these bequests, being general legacies, must abate with the other 
legacies m the -will. AV'illiams on Ex., last Ed., 2 vol., p. 1171. 
Roper on Legacies, Ed. of 1848, 1 vol., p. 420 to 425. 

in regard to the question of interest and the bequests to the widow 
and adopted daughter of the deceased, the Statute j^rovides, (2 vol. 
R. Statutes, page 90, sec. 45,) that after the expiration of one year 
from the granting of letters testamentary or of administration, 
the executors or administrators shall discharge the specific legacies 
bequeathed by any will, and pay the general legacies, if there be 
assets ; and if there be not sufficient assets, then an abatement of the 
general legacies shall be made in equal proportions. 

Nothing is said in the Statute about interest. The well-established 
rule of law on this subject is, that when no time is named, and in the 
absence of any contrary intention to be collected from the will, as the 
legacy itself is payable at the end of the year from the testator's death ; 
if the executor do not pay it then, interest becomes due to the legatee 
from that period. — 2 Roper on Legacies, last ed., 2 vol., p. 1251 ; 2 
Williamson Ex., last ed., p. 1222. 

If, then, these bequests are general legacies, or legacies for life, and, 
of consequence, not payable until the end of the year, no interest can 
be charged on them for the first year after the death of the testator, 
unless they are excepted from the above general rule. An exception 
is made wnere the testator is the parent, or is in loco parentis of the 
legatee ; that interest shall be allowed as a maintenance from the time 
of the death of the testator, if there is no otherprovision for that pur- 
pose. — 2 Williams on Ex., last ed., p. 1226. Inere is no other provi- 
sion for the maintenance of Ann ^liza Denison Wflliams, the adopted 
daughter of the testator, except the payment to her during her natural 
life of the interest and income of $5,000. Under the above rule, 
therefore, she would be entitled to interest on the proportionate share 
of her legacy for life from the death of the testator. JBut the rule in 
reference to the wife of the testator seems to be, that though she have 
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no provision in the will for her support, nnless the legacy is given to 
her in lieu of dower, she is not entitled to interest until one year after 
the death of the testator. — 2 Eoper on Leveies, last ed., p. 1272. Tn 
this case, however, there is a provision in the will ^ving to the widow 
a specific legacy, and not an expression or intimation that the legacy 
for life is in lieu of dower; and besides, it appears, that she is entitled 
to a dower interest in lands, specifically devised in the will, as well as 
in other land devised to the executors, so that I do not see how, under 
any view of this question, she can be entitled to interest on her legacy 
for life, until after one year from the death of the testator. 

In the case of Ormg vs. Ora/igj 3 Barb. Ch. B., the interest on the 

annuity to the widow is saved because it is in lieu of dower, and the 

interest on the annuity to the lunatic son is saved by the rule that it 

is for the support and maintenance of the son of the deceased. (See 

Van Bramer vs. Hqffmam^ 2 John. C. Rep., 200. 

I have devoted much time and study to this case with a continued 
hope that I should find some ground on which to relieve the widow 
of the testator from the position in law which the failure of assets to 

gay the legacies under the will of her deceased husband has placed 
er. There can be little doubt that had the attention of the testator 
been called to the matter when he executed the will whether he in- 
tended that the provision for his wife and adopted child should be 
preferred to the other general legacies, he would nave said unhesitat- 
ingly that such was his desire. JSut I am not at liberty " to speculate 
upon what the testator might mean, as to preferring a legacy on ac- 
count of the object or purpose to which it is given." (1 Roper on Le- 
gacies, last ed., p. 421 to 425.) But I am to determine this case from 
flie intention as expressed in the will. And applying well-settled 
rules of law to that instrument, I can come to no otner conclusions than 
those already stated by me. 

The result of my examination of the questions submitted to me, 
therefore is, 1st, Tliat the executrix is not to be allowed a credit for 
the payment of the bond of the deceased to Hosea "Webster ; 2d, that 
the legacies for life to the widow and adopted daughter of the de* 
ceased, arc subject to abatement with the other general legacies in the 
will of the testator ; 3d, That interest is to be allowed upon the amount 
to be set apart for the adopted daughter from the death of the testa- 
tor ; and 4th, That interest is to be allowed the widow on the amount 
to be invested for her benefit after one year from the date of the 
letters testamentary. 
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[May General Term^ 1854.] 

Before INGRAHAM, First Judge, and DALY and WOODRUFF, Judges. 

George Spalding, and others, agamst Solomon King, impleaded with 

William Muloch. 
Mechanics' Lien Law — ^Appeal from Judgment of Marine Court — 

Evidence, 

The claimant under the lien law, before be can maintain an action against the owner, must 
show that payment was due under the contract with the owner. 

When the defendants offered to show that they paid $350 on the contract before the lien 
was put on, and that after such payment, which was more than was due by the terms of 
the contract, the contractor abandoned the contract: held that it was a complete de- 
fence, and that the Justice improperly excluded it 

Woodruff, J. — Qture. — How far the mere &ct that the money earned by the contractor 
has not become payable^ will operate to defeat the proceedings, where tne owner himself 
commences the proceedings by requuing the claimant to foredose. 

This was an appeal from the judgment of the Marine Court. 

The suit was by material men for materials supplied to the defend- 
ant to the amount of $194. 

The defence was that the contract had nof been performed. The 
cause was tried by Judge Hompson and a jury. 

On the trial of the cause, the defendants' counsel proposed to prove 
that the contractor had been paid $360, being more than was due to 
him, and also that the contractor abandoned the contract, and refused 
to go on with the work before ttie lien was put on, and after he had 
been paid $360. The justice refused to permit this evidence to be 
given, arid a verdict was rendered for the amount claimed. There 
were other points in the case which it is not material to notice. 

Samud Owen^ for the defendants, submitted that the appellant was 
entitled to show that he had paid the contractor $360, being more 
than was due hj the liens of the contract before the lien was put on, 
because, if nothing was due by the owner to the contractor, the respond- 
ents could not sustain their suit — SvUivariy resp., agst. Brewster and 
GaJUy appel's., 8 How. P. C. 207. That the appellant had also a right 
to prove that the contractor abandoned the contract before the lien was 
put on, and after he had received the $360 for the work then done. 
WaieTmam, and Palmer ^ contra. 

Daly, J. — ^We have heretofore held {SitUwan v. Brewster and Gale^ 
8 How. P. C. 207) that the claimant under the lien law must show 
that a payment has become due upon the contract with the owner be- 
fore he can maintitin an action against the owner. The claimant gave 
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the contract in evidence, and' then proved, by the contractor, that he 
completed the contract as far as the owner would permit him, and 
they showed further, though in a verv loose way, that there was an 
amount due him, equal to the plaintin's claim. The defendants then 
offered to show that they had paid the contractor $350 before the liei> 
was put on, and that after he received this pavment, being more than 
was due hj the terms of the contract, he abandoned the contract, 
which the justice refused to allow them to do, and gave judgment for 
the plaintiff. Upon the authority of the case above cited, as well as 
that oi Doughty v. DeoUn^ decided at the May Term of 1863, this was 
a complete defence, and the judgment must therefore be reversed. 

WooDEUFF, J. — ^Whether where the owner commences the proceed- 
ings by requiring the claimant to foreclose, the mere fact that the 
term of credit for money actually earned by the contractor has not 
expired, will defeat the proceedings so as to destroy the lien. — Quere. 



€onrt of (Common |)Ua0* 
[March General Term^ 1854.] 

Before INGRAHAM, First Judge, and DALY, Judge. 

Andersok v. Broad, and others. 

Where an agent employs another person to seU a note for him, and such person effecting a 
sale makes statements to the purchaser as to the character of the note, and the sale is 
subsequently ratified by the principal b^ receiviAc; the proceeds, such statement may be 
given m evidence as part of the transaction attending the sale. 

Whether declarations made by a sub-agent under such circumstances are to have the e£fect 
of an estoppel, in the same manner as if made by the principal.— QtMertf. 

The facts appear in the opinion 

', for Plaintiff. 

for Defendants. 

Ingbaham, First Judge. — ^This action was brought to recover the 
amoimt of a promissory note to which the defence was usury. The 
note was made to raise money on, and placed in the hands of Inglee, 
a broker, to be sold ; Inglee handed the note to Devoe to sell. He 
sold it to Swords for less than its face, at three per cent, per month 
discount. 

Upon the trial, Devoe was examined as a witness and he testified to 
the conversations between him and Swords at the time of sale, on a 
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cross-examination by the plaintiff. The plaintiff then called Swords 
as a witness and examined him as to the representations made by 
Devoe to him at the time of selling the note, to which the defendant 
objected. The object of this examination was to show from the de- 
clarations of Devoe that he represented the note to be a business note. 

Had these representations been made by Inglee, there could be no 
doubt that they were properly admitted. He was the agent of the 
defendants to sell the note. He had authority to make the best of it 
He was told by Morgan that it was a good note and after he had sold it 
to the plaintiffj and made stich representations, they would have bound 
the deiendants, as made within the scope of his, or the authority which 
die agent possessed in making the sale. The only difficulty arises 
fit)m the fact, that Devoe, who made the representation, was not the 
immediate agent of the defendants, but was emplojred by Inglee for 
that purpose. Ordinarily an agent, unless so authorized, cannot dele- 
gate nis authority, but where it appears that the agency does not, in 
the performance of it, require any exercise of judgment or discretion 
on the part of the agent, but may be discharged by the employers of 
the agent as well as by himself, the strictness of the rule may be re- 
lieved, and where the sub-agent has followed the instructions given to 
the agent, the principal should not be allowed to deny the agency 
after ad6pting the same by the receipt of the proceeds. 

I think also the evidence was admissible, as part of the transaction 
attending the sale of the note. The defendants had proved, by Devoe, 
the' sale of the note to Swords and the amount for which it was sold. 
The plaintiff had a right to call out the whole of the conversation at 
the time the sale was effected. This formed a part of it and preceded 
the portion which Devoe had previously testified to. 

If it was not proper to use it as testimony making out an estoppel, 
still the evidence should have been received and the effect of it limited 
by a proper instruction to the jury. Although tliere may be some 
doubt as to the effect that should be given to representations made by 
sub-agents, still I think they could not have been excluded after the 
defendants had proven a part of the conversation at which they were 
made. 

The judgment should be affirmed. 
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DUER^S REPORTS. 

REapoBTB OF Cases, Argued and Determined in the Superior Court of 
the City of New York. By John DuiaB, L.L. D., one of the Justices 
of the Court. Vol. I., pp. 767. New York, 1864. 

"We hftre, when residing elsewhere, had occasion to doubt whether 
the character of this Court and the value of its decision are well un- 
derstood by the profession beyond this immediate vicinity. The 
Court has been regarded as a mere local tribunal of limited jurisdic- 
tion. Its jurisdiction, until the amalgamation of legal and equitable 
proceedings in this^ State, was, doubtless, so far limited as to affect 
the value of its decision for Chancery lawyers. Such limitation no 
l6nger exists ; and with the exception of a few special matters, the 
jurisdiction of the Court, as to causes of action, is general. To obtain 
jurisdiction of persons, they must reside or be jpersonally served in the 
city of New IT ork, and so far its jurisdiction is yet limited. But it 
should be borne in mind that the population of New York is hardly 
lesa than 600,000 souls, a number exceeding the several population of 
half the States of the Union ; and the aggregate of the property sub- 
ject to its adjudications sustains even a larger ratio to that affected by 
the highest courts of the several States. Besides these facts, the com- 
mercial activity of this city and the innumerable contracts made 
here by parties and affecting property elsewhere, increases litigation 
beyond all comparison with State courts. This is obvious from the 
fact of there being more practicing lawyers in the city of New York 
than in any entire State of the Umon, if we except four or five. The 
Reports of the Superior Court are remarkable for the number of cases 
upon the subjects of contracts, personal relations and commercial law, 
in all their varietyr and beann^. The variety, abihtjr and even 
novelty of some oi these discussions cannot fail to be noticed by any 
one wno examines a volume of decisions of the Superior Court. At 
the time we write, the Court, besides its calendar of appealed cases, 
its special motions often involving complicated facts and difficult 
points af law, to be tried without juries, nas a jury calendar of more 
than twenty-five hundred cases, in the trial of which with juries, four 
of the six judges, of which the full bench is composed, are now daily 
employed — each for all practical purposes, acting independently of 
the otAers. 

From all the rulings at niei pritis^ or made by a single judge upon 
any issue of law, appeals are taken to the General Term of the same 
Court. From the Creneral Term an appeal lies direct to the Court of 
Appeals. And though only three of the six judges usually sit in 
General Term, it is understood that important cases are not often 
finally decided until after conference and free expression of opinions, 
when all the judges are present. The ease with which these confer- 
ences are brought about, and the fact that none of the judges ever 
preside so far from their brethren as to be compelled to act on a diffi- 
cult matter without full opportunity for consultation, have doubtless 
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contributed greatly to the very unuBual harmony and uniform con- 
sistency of the adjudications of this Court. 

But there are other reasons for the very high estimation in which 
the decisions of the Superior Court have long been held in this State. 
Since the origin of this court, in 1828, there have been selected, for 
its Judges, an unusual proportion of men of more than common ability 
and professional learning. In this particular, it has, perhaps^ been more 
fortunate than any other court in me State. When organized in 1828, 
Josiah Ogden Hoffman, one of the most distinguished lawyers in New 
York, Samuel Jones, once Chancellor of thq State, and whose rare 
ability and ample learning were but a few months since, when he 
expired at the age of nearly eighty vears, the admiration of the whole 
bar, and Thomaa J. Oakley, already, though then quite young, dis- 
tinguished as AttomOT General of the State, were appointed as the 
first Judges. Jud^ Jones remained on the bench of this court until 
18475 ^ period of nmeteen consecutive years, which is a long judicial 
tenure in these progressive times. But the tenure of Judge Oakley, 
now and for many years the Chief Justice, is still more remarkable. 
He has sat as Judge without interruption in the same court more than 
a qua/rter of a centniry ; a period approximating very near to the 
longest judicial terms known under the English law. And, if we may 

1'udge from his present popularity (since no man not poptdar can now 
ong hold a Judicial office) ana from the impartiality, dignity and 
vigor with wnich he still presides, he is likely to sit on with undi- 
munished honor and ability until his term will have reached the period 
of those of Mansfield and Kent. 

The time honored Court of Chancery has fallen, forms of procedure 
older than our national historv have been swept away, the Constitution 
of the State has been remodelled — a new mode of electing Judges has 
been substituted, and a novel system of practice has been devised, 
and brought into something like harmony ; and yet through all these 
judicial revolutions, enough to fill up the judicial history of two 
centuries with any other i)eople, the same Judge sits unshaken on the 
same bench, firmly administering the same principles of justice as 
before, and directing clear and unperturbed the steady current of 
judicial wisdom. Aside from all personal consideration, these facta 
are of public interest, as showing that there exists amidst all our revo- 
lutionary and progressive tendencies a feeling that novelty and wis^ 
dom are not identical, and some evidence that notwithstanding all our 
changes, the fundamental rights and relations of persons and property 
are substantially undisturbed. 

We have saia tiiat this court has been fortunate in possessing some 
Judges of more than common learning. There was tiie lament^ 
Judge, Lewis H. Sandford, formerly V ice-Chancellor, and the well 
known author of several volumes of Law and Equitv Reports. 

This country has produced but few so able and learned Judges. 
The venerable and accomplished Judge Duer is known as the one of 
the distinguished revisers of the New ifork Statutes, and as the learned 
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author of an elaborate, though uneompleted, work on Insurance. 
Judge Hoffman of this court, was also a Vice-Chancellor before the 
abohtion of the Courts of Equity, and is the well-known aiithot of 
several treatises, among which is one on Eeceivers, a work on Chan- 
cery Practice in three volumes, a recent work on the authority and 
Franchises of the city of New York, and some others We believe of 
not so legal a character. It was not our nurpose, however, to do more 
than to state some of the reasons which nave contributed to give the 
Superior Court of the city of New York a position for learning, ability 
ana consistency not inferior in professional estimation to any court in 
the S:;ate, not even excepting the Court of Appeals. 

The cases in the present volume are rejported by Judge Duer. The 
five preceding volumes of the reports ot this court embracing all of 
the aecisions except the two volumes of HaU that have ever been re- 

Eorted, were reported by the late Judge Sandford whom Judge Duer 
as succeeded. 

The volume before us, contains a report of the most important 
cases, decided in the years 1852 and 1853. The marginal note6 are 
clear and sufficiently full. Abridged statements of the arguments of 
counsel, the authorities cited, and the fiill opinions of the Judges fol- 
low. 

The volume contains several cases of general interest to the practi- 
cing lawyer ; among which are decisions on the subject of bailments, 
statute of frauds, seaworthiness, carriers, duress, insurance, specific 
articles, consideration, bank checks, &c. ; but by far the most impor- 
tant discussions in this volume are those which arose upon the injunc- 
tions restraining the Corporate authorities of the city of Kew York 
from carrving into execution certain contracts relative to laying rails 
in the public streets of the city. These injunctions were violated by 
the Common Council and proceedings for contempt of court were in- 
stituted against the aldermen. The courts vindicated their authority, 
and some o£ the aldermen were fined and imprisoned for the con- 
tempt. The general power of courts to grant^ injunctions, and the 
right and authority of Municipal Corporations, in respect to the pub- 
lic propertv managed by them, were very learnedly and ably dis- 
cussed in those cases. These subjects have probablv never before 
been so thoroughly examined. The discussions reported in this volume 
alone fill nearly one hundred and fifty pages, and they cannot fail to 

five it a general and permanent interest and value. The opinion of 
udge Bosworth, in one of these cases (that of the People vs. Corwpton 
and others) for compactness, precision, strength and manly indepen- 
dence is worthy of the highest commendation, and in these particu- 
lars it bears close analogy to the admired opinions of a distinguished 
baron of the English Court of Exchequer. 

This volume, as do all the previous volumes since Mr. Justice Duer 
came upon the bench, contains ample evidence of his' industrv and 
, abundant learning. His opinions continually remind the reaaer of 
those of Jud^e Stoiy, to whom in his attainments and the style of his 
judicial writings, Judge Duer certainly bears considerable resem- 
blance. 
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Knowing how much he would scorn any words of flattenr, we 
should yet regret to close this notice without expressing our admira- 
tiouj shared as it is by all our professional brethren, of the zeal, wis- 
dom and undiminishea vigor, with which, at an age, when most men 
find their exhausted mentaJ powers demanding repose ; this upright 
and accomplished jurist performs the double labors of a reporter and 
a judge. I). B. E. 



ENGLISH LAW AND EQUITY REPORTS. 

The 20th volume of this valuable series, embracing, as is well 
known, complete and reliable rejports of the important decisions in 
all the English Courts, has made its appearance. 

It contains several cases of more than usual interest. The first 
case in the volume, a decision in the House of Lords, contains ano- 
ther discussion of tne well known subject of " Scotch Marriages," and 
the general international law of divorce. The law lords could not 
agree. 

The next case, at page 24, also decided in the House of Lords, is 
very learnedly discussed. The subject is the right of abandonment 
of n-eight, by reason of a constructive total loss of the ship. 

The volume also contains interesting decisions on -the law relative 
to patents, false representations, breach of contract, giving immediate 
rignt of action, enticing away servants, notice of dishonor of bills, 
agreements in policies to refer to arbitration, acceptance under the 
statute of frauds, obligation* of parents to maintain their children, 
ways by necessity, larceny in stealing gas, discharge of covenants by 
parol before breach, Ac, &c. The case relative to the effect of a 
contract to refer difference to arbitrators establishes a very important 
qualification of the law as generallv imderstood. The case of Lumly 
V. Gye^ p. 168, is exceedingly elaoorate and instructive. It is the 
well known case of the attempt to prevent Miss Wagner. Aom fulfill- 
ing her engagement on a London stace. The whole law of the mas- 
ters and employer's remedy against tnose who interfere with pei-sons 
in his employ is examined. 

We observe that the faithftil American editors of this series of re- 

{)orts have added a useful note to tliis case, in which are cited the 
eading American authorities on the subject. There are similar notes 
to various other cases in this volume, wliich cannot fail to add some- 
thing to its value. They will do well to continue these references. 
We think this 20th volume the most valuable of the whole series. 

E. 

WHITTAKER'S PRACTICE AND PLEADINa 

Second Enlarged Edition. 
This Work is now in the Press and will speedily be published. It^i 
has been revised by the learned author, and the authorities examined 
to the time of going to press. 



THE 




ti^d ^^hetvm 



Vou Xir.] NEW YORK, JULY, 1854, [Monthly Part. 

Court of ^pi^eais. 

State of New Yokk. 

[March Term, 1854,] 

Before GARDINER. Cbief Judge, and Judges RUGGLES, JOHNSON, DENIO, W. F. 
ALLEN, EDWARDS, PARKER aud SELDEN. 

Drusilla Lewis, Bespondent, against Isaac Smith, Appellant. 

widow's DOWEE — ^election — ^PARTIES TO BUTT FOR THE FORECLOSURE OF 
MORTGAGE — ^EFFECT OF MASTER's DEED. 

A devise of all the real and personal estate of the testator to his wife for life, with power 
to hia executors to sell and dispose of his real estate, and to lodge the proceeds with his 
wife (whom he appointed executrix) for use during her life, is not a devise in lieu of 
dower, nor sufficient to put the widow to her election ; but she is entitled to the devise 
and also dower, the devise being deemed to pass only her husband's interest in the 
real estate, subject to her claim for dower — ana it would have passed no greater estate 
had the husband expressly directed his executor to have sold his real estate. 

It seems, however, that if the husband by his will had directed the executrix to convey a 
title free from all incumbrances, it would present a plain case of repugnance, and she 
would have been put to her election. 

A party claiming dower by a title paramount to the mortgage, is not a proper party, and 
cannot be brought into court in a suit to foreclose a mortgage executed by the husband 
alone alter coverture, and she is not bound by a decree pro confute in such a suit, as to 
any rights as to whidi she neither is nor can be properly made a party, although properly 
a party, and bound as to other interests. 

The words ** w othermse " in the 132d rule of the late Court of Chancery, refers to chums 
arising subsequent to the execatlon of the mortgage, and to no others. 

A person made a defendant under the general aUegation allowed by that rule, is only 
barred as to rights accruing subsequent to the execution of the mortgage. 

In the special case of a title to mortgaged premises, and a bona Jide controversy between 
it and the mortgage, the complainant in the foreclosure suit must state the fiicts u|K>n 
which the question arises, as he insists they exist, according to the roles of equity 
pleading which prevailed ajitecedently to that rule, and if he omit to do this, it will m 
under the pain of being obhged to show, when the decree is reUed upon collaterally, that 
the title alleged to be foreclosed was in fsct subordinate to the mortgage. 

The ** entire bar againtt all partiee to the ntU;* in 2d R. S., 192, ^ 168, refers to rights and 
interests in the equity of redemption, and does not embrace uterests which are para- 
jnount to the title of both the mortgagor and mortgagee. Such interests would be other 
^d ffreater than would have veiited in the mortgagee if the redemption had been 
foredoeed. 
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This was an appeal from the Supreme CJourt sitting at General Term 
in the 7th JDistnct. The facts of the case will be seen by referring to 
volume 9, page 292, and to 11th Barbour's Supreme Court Eeports, 
page 152. 

John M. Pa/rkeTj for the appellant, in addition to the authorities, 
referred to on the argument m the Cotirt below, referred to Ae fol- 
lowing: 

Leona/rd v. Steele^ 4th Barbour's S. C. K., 20 ; Fcmlder v. Stuarty 
11th Vesey, 296 ; BuUoch v. Richanrckon^ Ibid, 878 ; Union Insur- 
cmce Co. v. Vcm Renssdaer^ 4th Paige, 86 ; Thomas v. Austin^ 4th 
Barbour's S. 0. K., 265 ; Einlmry v. Qmnor^Sd Comstoek, 511 ; MiUs 
V. DenniSj 3d Johnson's C. R., 367 ; Lawrence v. Miller^ 2d Comstoek, 
248; Lansing v. Godet, 9th Cowen, 346; Timer v. White, 10th 
Paige, 396 ; Siglwr v. Van Riper, 10th Wendell, 414 ; Mitford on 
Pleading, 46 ; Story's Equity Pleading, § 36, 37, 266. 

H, H. Bwrlock, for respondent, in addition to the authorities cited 
in the Court below, referred to the following : 

HigginboUom v. Comwell, 8th Grattan, 83 ; Coming v. Smith, 2d 
Selden, 82 ; Keleey v. Westernj 2d Comstoek, 500 ; JSucUe v. Eckh 
ha/rd, 3d lb., 137 ; Jonea v. Chant^O Paige, 350 ; Lawrence v. 
Brown, 1st Selden, 395 ; MUler v. Bridol, 12th Pick., 551 ; People 
V. Beebee, 1st Barbour's S. C. K., 387 ; Bwrdich v. Post, 12th lb., 
168 ; JtfJww V. Mims, 1st Humphrey's R., 425 ; lAUUfidd v. Crodher^ 
30th Maine R. 192 ; Pdham v. Gregory, 1 Eden's R., 518, S. C. 5th 
P. C. 436; Story's Equity Jurisprudence, § 1087, 1103, 1104; 4th 
Bouvier's Institutes, 324 ; 1st Daniel's Chan. Pra,, 369 ; 2d R. S. (2d 
Ed.) page 44, § 31, 36, 37 ; Ibid, 122, § 187, 188 ; Ibid. 249, 250 ; § 
81 to 54 inclusive ; 1st R. S. 742, § 16. 

Denio, J. — The real estate, out of which dower is claimed in this 
case, was not embraced in the power of sale conferred upon the exe- 
cutors. The land had been sold by the testator in his lifetime, and his 
interest at the time of his death was the right to the money due upon 
the contract, and was personal estate. He authority to sell the "fast 
estate," contained in the will, has therefore no operation upon the 
premises out of which dower is now claimed. But if the premises had 
been included in the power of sale, it would not, according to the au- 
thorities, have been a provision in lieu of the dower, notwithstanding 
that by the will the widow was entitled to the income of the proceeds 
during life, (French v. Dames, 2 Vesey, Jr., 572 ; Birmingham v. Kir- 
wvn, 2 Sch. cfe Lef., 440; Wood v. Wood, 6 Paige, 596; Fuller v. 
Totes, 8 Ibid, 826.) 

The direction to sell, in this class of cases, is considered to be limited 
to the interest which the husband could control, and not to include the 
estate in dower which was not his to dispose oL The reasoning II 
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somewhat artificial, as it is in nearly all the adjudications upon this 
subject. It is, however, a rule of property, and should not be de- 
parted from upon any notions we may entertain of its abstract pro- 
priety. 

The devise to the plaintiff for life of all the testator's real and per- 
sonal property would seem on a superficial view to be inconsistent 
with the nght of dower, and it would be clearly so, if she was dowable 
only of the lands of which her husband died seized, after all liens and 
incumbrances thereon had been satisfied. But as her interest as dow- 
eress extended to all the lands of which he was seized during coverture, 
and is not subject to his debts, or to any liens which he may have con- 
tracted, without her joining in them, it is obvious that such a provision 
would, in many cases, be quite illusory or a compensation for 
dower, tn this case, the husband had sold, bv execution contracts, a 
large portion of the land which he owned in tnis State, and the broad 
gift of his real and personal estate to his wife, for Ufe, as to these lands, 
would only eive her the balance of the purchase money due on the 
contracts, wmch, for anything that appears, maybe less than the value 
of her dower. The Courts, however, do not inquire whether the testa- 
mentary provision is adequate, or reasonably projjortionate to the value 
of her dower, for the widow has a right to receive or reject it at her 
pleasure. Where there is no direct expression of intention, that the 
provision shall be in lieu of dower, the question always is whether 
the will contains any provision inconsistent with the assertion of a 
right to demand a thira of the lands to be set out bj metes and bounds. 
(1 Boper on Hu^and and Wife, 576.) The devises in the will must 
be so repugnant to the claim of dower that they cannot stand together, 
(4 Kent^s Com. 68 ; Adsit v. AMt, 4t Johns. Ch. E., 448 ; Wood v. 
Woodj Supra ; FvUerv. Yates, Supra ; Sanford v. Jackson, 10 Paige, 
226 ; BvUy. Chv/rch, 6 Hill, 206 ; Bame Case in Error, 2 Denio, 430,) 
applying this test to the will under consideration, there is no 
difficulty in giving the plaintiff the provision made for her in it, 
and her dower abo. ^ere is no person who takes an interest 
under the will during her lifetime, with which the claim of dower will 
conflict ; and as to herself, there is no incongruity in her taking one- 
third of the unsold land as doweress, and two-thirds as devisee. The 
former she will hold by a title paramount to the mortga^, and the 
other is subject to that incumbrance.* The mortgagee, it is true, may 
be disappointed in finding his lien less extensive than that which the 
instrument professed to confer on him, but that consequence does not 
arise out of the will, but from an act testamentary, and by which the 
wife cannot be affected ; so of the parties holding contracts. Their 
interests, though hostile to the clium of dower, are not given by the 
will. If diat instrument had directed the executrix to convey to them 
a title which should be free from all incumbrances, it would present a 
case of plain repugnance which would put the widow to her election. 
The case of BiMy. Chwrch, before referred to, was a stronger one 
against the widow than the present. The husband's will gave all his 

• See ooDtra Pittt and W^e y. MUUr, yd. S new aeries American Law JounuO, p. 
460 ; Judff9 T. Boardman, 2d AlaUma Beporto, 881. 
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property, real and personal, to his wife, during widowhood, and then to 
his chilaren, she claimed dower after her second marriage, after having 
token and enjoyed the provision made by the will. There was the 
same apparent incongruity which exists here, of giving the entirety, 
when her title to dower would embrace but a third; and the further 
one of the apparent conflict between the estates of the devisees in re- 
mainder, and the right to dower. This was, however, reconciled by 
holding that the devisee in remainder was to be understood as subject 
to the right of dower. The judgment having been affirmed in the 
Court of Errors, the case must be considered as a controlling one. The 
precise question now presented is discussed by an able elementary 
writer, whose conclusions seem to me to embody the fair result of the 
cases. He remarks that the adjudged cases '^ say nothing ^ to the 
question whether, when the whole of the lands are devised to the 
widow, she may take two-thirds of them as a purchaser under the will, 
and the remaining one-third under her title to dower. The principle, 
however, upon which the cases last mentioned and referred to were 
decided, appears equallv to j^ply to this subject. There is no more 
inconsistency between tne widow s right to dower in the lands devised 
to her, and ner interest in them under the devise, than in the above 
cases. The husband might intend that she should take no other in- 
terest in the lands becjueathed to her than under the will, or he might 
mean to pass to her his interest, subject to her title to dower. BUs in- 
tention is dubious, which is not rendered more clear from any incon- 
sistency between the concurrent enjoyment of her own rights, the one 
under the will, and the other by the provision of the law. For want, 
therefore, of this clear implication of intention from the contents of the 
will, that the testator intended what he had given to the widow should 
be held and enjoyed under his will, and by no other title, it would 
seem that she maj^, in general, elect to take the lands devised to her, 
both under the will and her title to endowment. This may be of great 
advantage to her when her husband dies in embarrassed circumstances ; 
for, as to one-third of the estate, she would enjoy it under a paramount 
title, free from his incumbrances during the marriage ; and for the 
otilier two-thirds, she would be liable to contribute with the owners 
of the remainder of the lands in discharge of the incumbrances." — (1 
Roper on Hmhand and Wife^ 682.) I think the plaintiflF was not botmd 
to elect between the testamentary provision and tike right to dower. 
It is conceded by the defendant's counsel, that a foreclosure suit is not 
an appropriate proceeding in which to litigate the rights of a party 
claimmg title to the mortgaged premises in hostility to the mortgage. 
This court has recently determined that, when a party setting up such 
a claim, is made a defendant in a bill to foreclose the mortgage, the 
decree will be held erroneous, and will be reversed, though made 
after a hearing upon pleadings and proofe. — {Cornma v. Smithy 2 Seld., 
82.) But all claimants whose title is derivea from Uie mortgagor sub- 
seauent to the mortgagee, are not only proper but necessary parties. It 
foUowSi that a party claiming dower by a title paramount to the morC^ 
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_ cannot be brought into court in such a suit to test the 

validity of her claim ; but if she signed the mortgage, or if it 
was executed prior to the marriage, she must, like any other party 
having a claim upon the ©Qiiity of redemption, be made a party 
to the bill of foreclosure. The plaintiff was married to the mort- 
gagor long before the execution of the mortgage, and she did not join 
m it But it is argued, that the owner of the mortgage had a right to 
allege that her title was not paramount, but subject to the mortgage ; 
that she was married after it was executed, or si^ed and acknowledge 
it or the like ; that the bill which was filed against her, properly con- 
strued, in connection with the rule of the court on the subject of 
foreclosure bills, does so allege, in effect, and as she has suffered 
it to be taken as confessed, the dower, and the sale under it, has extin- 
guished her title. It is urged, that inasmuch as the rule forbids the 
complainant to set out the rights and interests of the defendants, 
who hold under the mortgagor subsequent to the mortgage, and 
prescribes tlie general form of averment m respect to all sucii parties, 
which is contained in this bill, it should be taken to embrace every 
thing which it would have been necessary to allege in such a bill prior 
to the rule, and that thus the plaintiff in this suit was called upon to 
contest the claim which she now sets up as a widow entitled to dower 
against the mortgage. The terms ot the 132d rule of the late Court of 
Chancery, which is the one referred to, do not, I think, sustain this 
argument. It provides that " in a bill for the foreclosure or satisfaction 
of a mortgage, it should not be necessary, or allowable, to set out at 
length the rights and interests of the several defendants who are pur- 
chasers of, or who have liens on the equity of redemption in the mort- 
gaged premises subsequent to the registry or recording of the com- 
flainant's mortgage, and who claim no right in opposition thereto.^^ 
t then goes on to be prescribe the form of an averment in such cases, 
which was literally followed in the bill under examination. It does 
not appear that the plaintiff in the suit ever conceded the priority of 
the mortgage, or made any claim of her right of dower inconsistent 
with the one now set up ; or that the comnlainant in the foreclosure 
suit ever supposed that she had a dower rignt in the equity of redemp- 
tion alone. On the contrary, the averment referred to is followed by 
the allegation, that the complainant is not informed what particular 
interest the defendants, who had charged in it, claim. This is not, 
therefore, a case within the rule. The plaintiff in this action was not a 
person who claimed no right in opposition to the mortgage. In the 
special case of a title to mortgaged premises, and a bona fide contro- 
versy as to priority between it and tne mortgagee, the complainant in 
the foreclosure bill must state the facts upon which the question arises, 
as he insists they exist, according to the rules of equity pleading which 
prevailed antecedently to the rule referred to. If ne omit to do this, it 
will be under the pain of being obliged to show, when the decree is 
relied upon collaterally, that the title alleged to be foreclosed, was in 
&ct subordinate to the mortgage. The statute declaring the effect of 
a foreclosure in Chancery, provides that the deeds to be executed by 
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the master, ^^ shall vest in the purchaser, the same estate, {and no other 
orareaier,) than would have vested in the mor^eee, if the equity of 
reaemption had been foreclosed ; and such dee£ maXl be as valid as if 
the same were executed by the mortgagor and mortgagee^ and shall be 
an entire bar against each of them, and against aU partMS to the suit 
in which such sale was made, and a^inst their heirs respectively, and 
all claiming under such heirs." (2 JR, /SI, 192, § 158.) Taking all the 
expressions of the section toother, it is obvious that the " entire bar" 
which is spoken of refers to nghts and interests in the equity of redemp- 
tion, and does embrace interests which are not paramount to the tide 
of both the morgagor and mortgagee. Such interests would be other 
and greater than would have vested in the mort^a^e, if the eauit^ of 
redemption had been foreclosed. It is not intendea to decide tnat if a 
party claiming a title prior to the mortgage should be made a defend- 
ant, and should answer and liti^te the question, and should have a 
decree against him, that it would not conclude him in a collateral 
action. In this case the title of the present plaintiff as doweress, is not 
alluded to in the bill. She is only spoken of as the wife of the mort- 
gagor incidentally in repeating tne langurge of the will, where the 
testator, calling her his wife, bequeathes to her his property, and makes 
her his executrix. As a devisee of the mortgaged premises, and as 
executor of the mortgagor, the plaintiff was a necessary party to the 
bill ; but, in her character of ms widow, entitled to dower by virtue 
of her coverture, before the mortgage was given, she had nothing to do 
with the foreclosure. Having no defence to make as to her interest as 
devisee of the equity of redemption, and being unable to resist the 
claims to a decree against her for any ultimate deficiency, she had no 
motive for answering the bill. It made no claim, and prayed for no 
relief which she could defend against. She, therefore, lost nothing in 
suffering it to be taken as confessed ; and it presents no impediment to 
the recovery of her dower.* 

The judgment oi the Supreme Court should be affirmed. 

Edwabds, J. — The mortgage executed by George Lewis, the late 
husband of the plaintiff, was of all his right, title and interest of, in, 
and to the premises in which she now claims her right of dower. 
The plaintin did not join in the execution of the mortgage, and of 
course, her dower ri^ht, as such, could not be cut off by me decree of 
foreclosure ; but it is contended that at the time of the foreclosure 
and sale of the mortgaged premises, the ri^ht of dower of tiie plain- 
tiff was bound by a devise to her, contained in the last will and tes- 
tament of her husband, not by any express provision to that effect, 
but by implication. In the case of Adsit vs. Addt, (2 John's Ch. 
448,) Chancellor Kent, after an elaborate review of aU the authori- 
ties, lays down the rule, that in order to warrant the implication given 
the provisions of the will, that the testator intendcKl a devise or 
legacy to be in lieu of dower, the claim of dower must be inconsis- 
tent with the will, and repugnant to its dispositions, or some of ti>em 

* See contra Stoney t. 7^e Bank of CharieUon, Ist Ricbardson*8 Equity Reports, 2 7 
and TuMfU t. 8Um^ ; Ibid, 2S2, aa to ber being entitled to dower in the prooeeds paid 
intoOoort, 
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In the case of Sandford vb. Jdoksorij (10 Paige, 266,) Chancellor 
Walworth says : That to bar the wife of her dower, by implication, 
the provisions of the will, or some of them, must be absolutely incon- 
Bistent with her claim of dower, so that the intention of the testator 
will be defeated as to some part of the property devised or be- 
queathed to others, if she takes dower as well as the provision made 
TOr her in the wilL The rule laid down in those two cases, though 
somewhat diflferently expressed, is the same in substance in each, and 
unquestionably sustained b v the authorities. 

If then we apply this rule to the present case, the question arises, 
how is flie claim of dower of the plaintiff inconsistent with any of 
the provisions contained in the wiu of the testator? K she takes a 
life estate in one third of the real estate of which the testator died 
seized by way of dower, and in the other two-thirds by way of 
devise, she will have the whole of the real estate for life, as much 
as if she took the whole as devisee. The intention of the testator, as 
to the estate which she should have, will be fiilly carried out, and it 
will not be defeated as to any other disposition which he has made of 
his property. The will gives the real estate and the proceeds thereof, 
in ease of sale, to the wife during her life, and after her death to her 
two nephews, and the brother-in-law of the testator. It will not be 
pretenaed that this last provision will be defeated by sustaining the 
plaintiffs' claim. 

In the ease of Sandford vs. Jaekson, above cited, the testator de- 
vised and bequeathed all his property, real and personal, to his wife, 
and to two other persons, to be Kept for her use and support as long 
as she should continue his widow, and until his youngest child should 
become of age, and then directed that all his projperty should be 
equally divided amongst his children. The wife survived the testator, 
and anerwards re-married again, and the question arose whether her 
acceptance of the devise was a bar to her claim of dower in the tes- 
tator s real estate after his youngest'child arrived at the age of twenty- 
one years. 

Upon this state of facts the Chancellor sustained the wife's claim, 
and m giving his opinion said, that no question of conflicting claims 
could arise until the children became of age, and* that until then it 
was wholly immaterial whether the wife took the whole real estate 
under the will discharged of dower, or took two-thirds under the de- 
vise, and the residue under her common law right of dower. 

But in the case before us no question of confficting claims can arise 
at any time, no matter whether the wife claims the whole as devisee, 
or a part hj waj of devise, and a j^art by wajr of dower. Neither is 
there anything in the provision which authorizes the executors to sell 
the real estate, which is inconsistent with the plaintiff's claim. 

It simply gives a power to the executors to be exercised if necessary 
for the purpose of enabling them to carry out more effectually the in- 
tention of me testator, that the plaintiff should have the benefit of the 
real estate during her life ; and this she would have equally, whether 
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the executors should have the power to sell the whole of the real 
estate including the dower right for her benefit, or whether they 
should only have the power to sell the real estate subject to her right 
of dower, and she should have the power to sell her dower interest. 

The next question which arises is whether the devise in the fore- 
closure suit IS such an adjudication as to the plaintiff's right of dower 
as to bar her from claiming it in this suit. K will be observed that; 
the bill of complaint in me foreclosure suit made no allusion to thei 
claim of dower. It stated the substance of the will of the mortgagor, 
and then alleged generally, that the plaintiff and the other devisees 
in the will, Md, or claimed to have some interest in the mortgagee! 
premises as subsequent purchasers, or incumbrancere, or otherwise. In 
the case of JEdyte Fire (Jo. vs. Lent^ (6 Paige, 636), it is said that the 
mortgagor has no right to make one who claims adversly to the title 
of the mortgagor, and prior to his mortgage, a party defendant in a 
foreclosui*e suit for the purpose of trying the validity of his adverse 
claim of title ; and the person who filed the bill in the suit brought for 
the foreclosure of the mortgage executed by the testator, acting in the 
spirit of this rule, whether intentionally or not, has omitted to allege 
tnat anjr claim of dower was set up by the present plaintiff, or that any 
such claim had been barred by her non-election of aower. The plaintin, 
however, was made a party for all the purposes for which she could 
be, and tibat was to cut off ner claim to the equity of redemption as 
one of the devisees of the testator, and to that extent she is barred. 
But it is said that even if she was not made a party in such a way as 
to cut off her claim of dower by virtue of the general allegation that 
she and the other devisees, claimed as subsequent purchasers or in- 
cumbrancers, she was made such party, by virtue of the allegation 
that she claimed in one of those capacities, or otTierwise. This is an 
allegation which was made under one of the then existing rules of tlie 
Court of Chancery, and applied, as the rule intended that it should, to 
persons who had some claim whicli arose subsequent to the mortgage, 
and to no others. The words or othervnse, according to the rule of 
construction adopted in all analogous cases, means in some other like 
eapacitf/ / and does not embrace a claim like that which is set up in 
this case. The conclusion, then, to which I have arrived is, that the 
question of the plaintiff's right of dower was neither raised, nor de- 
cided, nor was it the proper subject of adjudication in the foreclosure 
suit, and that the provision of the statute which declares that the mas- 
ter's deed shall be a bar to all parties to the suit in which the decree 
of foreclosure and sale is made, (2 R. L. 192, § 158,) does not cut off a 
right in reference to which a person neither is, nor can be made a party, 
although he may have been properly made such party, and may be 
barred in reference to some other interest. 

I think that the judgment should be affirmed. 
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N. S. Supmor (fonrt. 
[April Term, 1854.] 

Before DUER, BOSWORTH and SLOSSON, Justices. 

John H. EIeyseb agst, William H. Habbeok, John H. Habbeok. 
Samuel Ward and Kodman M. Prick. 

obtaining goods under fal8e pretences — ^vesting of tttlb in bona 
fide purchaser of goods so obtained. 

A person obtaining a delivery of goods under a oontraci of sale, though it be procured hy 
false pretencei indictable under 2 R S., p. 677., § 53, can vest a title, yalid as against 

. his vendor, in a bona fide purchaser. Such a contract is not absolutely void, as between 
the original parties. A title' passes under it, defeasible and avoidaUe at the election of 
the first vendor, while the goods remain in the possession of his vendee, or in that of anv 
person merely succeeding to the rights of the latter or standing upon his title. But au 
me£ne dispositions to any party who pays value and is not privy to nor cognizant of the 
fraud, will pass an indefeasible title to suoh party : 2. R. S., p. 702, § 8(\ defining the 
word felony^ does not affect the common law rule, applicable to such a state of iiEUSts. 

One bona Me advancing to a person thus obtaining goods, and acquiring a documentary 
title, and the constructive, but not the actual possession of the goods, is not liable in 
trover to the first owner, for not giving him the manual possession of the goods, on a 
demand made, and offer to refund his advances, when he offers to assi^ all his docu- 
mentary evidence of title to, and to confer all the actual power of disposition h^poesessea, 
on the original owner. 

A master of a Vbssel, who has issued a bill of lading in good faith to a person returning 
shipping receipts issued to the true owner on his putting goods on board of a vessel for 
transportation, is noit liable in trover to the shipper of the goods, on a demand of them, 
without the bUls of lading are surrendered or fully indemnified against^ nor unless tlw 
master is also indemnified against all damages consequent upon the delay necessary to 
unload them, and is paid the expenses of loading and unloacling them, notwithstanding 
possession of the shipping receipts may have been obtained fi-om the shipper by falee 
pretentee. Nor are the owners oi the vessel liable for the goods on such a state of lacts* 

In April 1860, one Louis Dietz called on the plaintiff, who is in 
business in New York, and applied to purchase of nim a large quan- 
tity of hardware, to be shipped to California, He represented that 
he wished and was authorized to purchase for a rich firm in Wall st., 
who did not wish to be known as oeing then engaged in the Califor- 
nia trade, that they would pay in cash on the gooos being delivered 
on board the ship W. H. Harbeek. He procured from toe plaintiff 
a statement of his prices for the articles proposed to be bought, under 
pretence of showing it to his alleged principals. He subsequently 
reported to the plaintiff that his prices were satisfactory to them. At 
an earl^ ^^^ of the negotiations, but not at the first interview, he told 
l^e plaintiff, that the defendants Ward & Price were his princi- 
pals. 
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The plaintiff without conferring with Ward & Price but believ- 
ing the representations, commenced delivering the goods on board 
the Wm. H. Harbeck. As he delivered them,Tie took fi'om the mas- 
ter receipts stating that the plaintiff had put the goods on board, to 
be carried to California. 

When portions had been delivered, the plaintiff asked Dietz for mo- 
nej, who said his principals would not* pay without the shipping re- 
ceipts to show that all was right Dietz was thereupon entrusted 
with shipping receipts, and brought to plaintiff the fiill amount 
covered by such receipts. This occurred two or three times : when 
all had been put on board, being some 200 cases, and amounting at 
the contract price to over $8000, Dietz was entrusted with all the 
remaining receipts, in order to obtain payment from his alleged prin- 
ciMls. 

He did not return with the money, but from day to day excused the 
nonpayment, until the plaintiff becoming alarmed sought Ward & 
Price, and then ascertained that Dietz's representations were untrue. 
That they had advanced to him on the representation and belief that 
the goods were his, and on the security of the shipping receipts. These 
they had returned to the master, and had obtained from him a bill of 
lading. The bill of lading stated that Louis Dietz had shipped the 
goods and made them deliverable to the order of Ward & rrice, at 
Ban Francisco, and was dated May 6, 1850. 

About the last of May, 1850, the plaintiff formally demanded of 
Ward & Price, the manual possession of the goods ; the latter of- 
fered to assign to plaintiff the bill of lading on being paid $4,030, the 
amounts of meir advances. The plaintifT offered to pay this sum if 
Ward & Price would give him the manual possession of the goods. 
They declining to do more than to assign and deliver the bill of lading 
to the plainti^ he finally tendered the amount $4,080, and demanded 
an actual restoration of tne goods. 

The plaintiff also demanded the goods of the master, and of the de- 
fendants, Harbecks, the owners of the vessel, and offered to pay the 
expenses of taking them out of the vessel. The Harbecks refused to 
give up the goods, unless the bill of lading was returned, and they 
were paid the expenses of discharging and indemnified against all lia- 
bility to other shippers that might arise from delaying the voyage du- 
ring the time necessary to unload. The master insisted that he was 
entitled to freight, as well as to a return of the bill of lading. It was 
proved to be the uniform custom for the master to issue a biU of lading 
to the person who presented and surrendered the shipping recdpts. 

The case states that ^^ the counsel for the respective parties summed 
** up the case to the jury, upon the question whether Dietz had obtain- 
" ed the property in dispute by false pretences, with intent to defraud 
"theplmntiff. 

" The chief justice recapitulated the evidence, and reserved all the 
'^ questions of law arising between theplaintiff and the respective de- 
*^ fendants, for fiiture consideration. He stated, in writing, the foUow- 
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*' ing question : " Did Dietz obtain the property in question by false 
" pretences ?" and directed the jury to make a written finding thereon, 
*' ne explained to them the provisions of the statute in relation to ob- 
** taining property by false pretences, and what was necessary in order 
" to constitute the onence, and further instructed them that in order to 
" bring the case within the statute, Keyser was bound to have exerci- 
" sed reasonable care and prudence, and that they must consider whetih- 
" er he had acted with ordinary diligence and precaution. 

" The jury returned into court, and found in the aflSrmative in an- 
"swerto the particular question submitted to them, and they also 
" found a general verdict for the plaintiflT, and assessed the value of the 
"property at five thousand and seventy-nine dollars and thirty-one 
"cents, (5079 31,) and thereupon the chief justice ordered that the 
"questions of law reserved, be neard in the first instance at a general 
"term of the court. The verdict having been taken subject to the 
"opinion of the court upon this case, with liberty to either party to 
" turn the same into a bill of exceptions, and with liberty to the court 
" to order a non-suit or judgment ior the defendants, or any of them." 

The cause was fully and elaborately argued, at Genebal Teem, by 
jE! Sandfordj for the Plaintiflf. J. W. Oerardy for Debts. Hakbecks, 
and J.' LarocquBy for Wakd & Peice. 

By the Court — ^Boswoeth J. — ^The question argued at the General 
Term by the counsel of all the parties, as being the principal one 
arising in the cause is this : Can a party who has been fraudulently 
induced to sell and deliver goods by means of false pretences, indict- 
able under the Eevised Statutes, reclaim them from one who has Jxma 
fde bought and obtained possession of them from the fraudulent 
vendee? 

The plaintiflF's coimsel insists, that when a party is deprived of his 
goods by acts amounting to a felony at common law, his title cannot 
be divested by a sale to a hona fiae purchaser. This is not denied. 
But he also insists, that the Eevised Statutes have made the obtaining 
of goods by false pretences 2k felony ^ and that it follows that the gene- 
ral rules of law applicable to the rights of an owner of property felo- 
niously taken, are applicable with equal force to property taken from 
him by false pretences, indictable by the Eevised Statutes. — 14 
Wend., 31, 36 ; 3 Barb., S. C. E., 20, 29, 80; 2d Ad. & Ellis, 495-98 
-99. . 

The defendants concede that a party who has been deprived of his 

Sroperty by acts amounting to a felony at common law, may reclaim 
lem from one who has hmafide bought them from the felon. But 
they insist, that when the owner has delivered them to a third person, 
intendinff, at the time of the delivery, to part with his title to such 
person, though he may have been inauced to deliver them with such 
mtent by fraud or false pretences, he cannot reclaim them from one 
ifiin ynfiv have honaiide bought them from the person to whom they 
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were so delivered. That such was and is the well settled rule, unless 
it has been altered by 2 E. S., 677, §53, and id, 702, S 30. 

That § 30, (p. 702,) creates a statutory definition of tne word felony, 
for the mere purpose of attaching to it a precise and definite meaning 
whenever found in any Statute (y^ the State, and not for the purpose of 
affecting the rights of property of third persons, growing out of any 
honafi^ dealinp between them and their vendoi-s, in relation to pro- 
perty obtained by the latter, by acts which were not a felony at com- 
mon law, but which might be such under this statutory definition. 

That imder a just construction of the two sections cited, the obtain- 
ing of goods by false pretences is not a felony within the definition of 
the word given by the statute ; that the obtaining of goods by false 
pretences is not declared by 2 R. S., 677, § 53, to be ^fdony, nor is 
the ^fiotA felony to be found in that section, nor in the article contain- 
ing that section. That although the offender may be punished by 
imprisonment in a state prison not exceeding tliree years, yet he may 
be imprisoned in a county jail only, and for less than one year, and 
may be punished merely by the imposition of a fine. 

The section defining the word " Mony," reads thus : 

"The term ' felony,^ when used in thu a^t, or in any other statute^ 
shall be construed to moan an oftence for which the offender, on con- 
viction, shall be liable by law to be punished by death or by imprison- 
ment "in a state prison."— 2 R. S., 702, § 30. 

The revisora^ note to the section states, that "the t&tm felony origi- 
nallv imported an offence for which the offender forfeited his jw/", his 
lanas and tenements, goods and chattels. — 4:th Black., 94. Sucn for- 
feitures have long been abolished, and the term has really no signifi- 
cation in our law. It is frequently used in statutes, and it is therefore 
desirable to give it a definite meaning. The definition proposed is 
conformable to the common understanding." — 3d K. S., 2a ed., p. 
836-7. 

Does the term, as defined in § 30, mean an offence for which the 
offender, on conviction, must necessarilv be punished by imprisonment 
in a state prison, or is it enough that ne is liable to be so punished, 
although the punishment may, in fact, be only a fine? 

If sentencea merely topav a fine, is he rendered incompetent as a 
witness, under § 23 of 2 R. d., 701. If sentenced to imprisonment in a 
state prison, does that section render him incompetent ? Whatever 
may be the sentence, it is pronounced " "pon a conviction of having 
obtained property by false pretences." The offence, in the case sup- 
posed, is necessarily a felony or no felonv, irrespective of the degi*ee 
or character of the punishment that may be actually adjudged, or else 
it depends upon the sentence that may be pronounced, and not upon 
the nature of the offence alone, whether it is to be the one or the 
other, with the resulting consequences? If it depends upon the aer^ 
ienee, then one obtaining goods by false pretences must oe convicted 
and sentenced before it can be known whether he obtained them by 
felony within the statutory definition of the word. 
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K sentenced to imprisonment in a state prison, is the person who 
was defranded of his property by the false pretences, a creditor of the 
convict under 2 K. S., 700, §14. 

I think the definition of the term "felony" found in the statute, 
was enacted for the mere purpose of giving it a definite meaning 
when found in stcdutory law, and without any design of aifecting by 
it the riffhts or liabilities of third pei^sons, resulting from ordinary and 
hona Jlae business transactions between them, and any one who may 
have obtained the property to which the transactions relate, by acts 
which were not a felony at common law, but which, by the Revised 
Statutes, may possibly Do an offence, coming within their definition 
of a felony. 

Petit larceny was a felony at common law, under the statutory 
definition it is not ; being pimishable by imprisonment in a county 
jail not exceeding six montlis, or by fine not exceeding one hundred 
dollare, or by botli such fine and imprisomnent. Accordingly it was 
held in Carpenter v. Nixon^ that a pei-son who had been convicted 
of petit larceny was a competent witness ; that, though still a felony 
at common law, it was not so by statute, and that the statute de- 
claring a peraon convicted of a felony incompetent to be a witness, 
excluded only such as were guilty of the offence as defined by the 
statute ; that tliis word in the disqualifying section, (2 E. S., 701, 
§ 23,) was used as defined by § 30, p. 702 ; and therefore the offender 
was competent, though convicted of an off'ence which was a feloiiy at 
common law. 5 Hul, 260, Carperder v. Nixon \ and see 3 Hill, 
395, Ward v. The People. 

Conceiving that the question is not affected by the Revised Statutes, 
it remains to be considered how it should be deteraiined on principle 
and authority. 

There is no question tliat a vendor who has been induced by false 
pretences, within the meaning of those terms as used in the Iteviscd 
Statutes, or by fraud not inaictable, may reclaim the property from 
the fraudulent vendee. 

But when a question of right or title arises between the vendor, and 
a hona fide purchaser from tiie fraudulent vendee, an entirely differ- 
ent case is presented, and other considerations are to be taken into 
account. Hence it has been held that when the owner of property is 
induced to sell it, though by fraud, and actually delivers possession 
of it, intending at the time to then part with his tide toit, & bona fide 
purchaser from tlie fraudulent vendee will hold it against the de- 
frauded vendor. In such a case one of the persons must suffer, tlie 
original vendor or the last purchaser. Either the party* who has 
actually consented to sell and deliver his property, and has delivered 
it with intent to part with liis title, or tlie one who has bought it in 
good faith from the person to whom such sale and delivery were 
made. 

Movrry v. WaUh^ 8 Cowen, 238, is in point, and if the settled law 
of this State is in conformity with the rule it adjudged, it is decisive 
of this question. 
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In deciding the latter case, the court seem to have been much influ- 
enced by the decision in Parker v. PcUrick^ 6 T. K., 175. In Parher v. 
Patrick^ a pawnee of goods, which had been obtained from the de- 
fendant, the true owner, by fraud and false pretences, recovered their 
value, notwithstanding the defendant had procured the offender, who 
pawned them to the plaintiff, to be indicted and convicted. 
X The plaintiff's counsel insists that Parker v. Patrick is discredited 
by the subsequent decision of Peer v. Hwnvphreu^ (2 Ad. & Ellis, 
495,) and that the latter establishes the doctrme that the right of an 
owner to reclaim his property from third persons is the same, whether 
it was taken from him by acts amounting to felony at common law, 
or by false pretences. Tlie only thing said in Peer v. HvmphrmK by 
way of questioning Parker v. Poitrick. is this remark of Ix)sd I)en- 
MAN : " Another fifficulty arises from tne case of Pa/rker v. Patrick^ 
6 T. R., 175. There, indeed, the court distinguished between fraud 
and felony ; but in the argument for the present defendant it is denied 
that such distinction can be taken ; if so, the decision in that case was 
incorrect And if the questioja of goods fraudulently obtained were 
before us, I cannot help thinking that the case of Parker v. Patrick 
would not bear examination. The Earl of Bristol v. WHsmore^ 1 B. 
& C, 514r, seems to me quite inconsistent with it. 

It is difficult to see what inconsistency there is between Patrick vs. 
Parker and the Earl of Bristol vs. MtUmore. The plaintiff, in the 
latter case, was not a purchaser from, or pawnee, in good faith, of the 
offender. But he was a Sheriffs and as such had seized the property 
on an execution against the wix>ng-doer. The latter acquired no title 
as against the defendant, the true owner, and the shenff by merely 
levying on his interest, acquired no equity superior to the legal title 
of tiie true owner, but, on the contrary, stood solely upon the title of 
the wrong-doer. Again, it is to be obsei*ved that Parser vs. PatHck 
was decided, while the Act of 21 Hen. 8, c. 11, was in force, and 
was put on the ground that thai statute gave an absolute right of 
restitution to an owner who had been deprived of his propeily by 
felony^ on prosecuting the offender to conviction, but gave no sucu 
right to one who had been deprived of it by false pretences, which 
offence was not a felony. Before Peery^. Mumphrey arose, the 2l8t 
of Hen. 8, c. 11, had been repealed by statute of 7 and 8 G. 4, c. 27, 
§ 1. The statute of 7 and 8 G. 4, c. 29, § 57, substituted other enact- 
ments as to restitution, and gave the right to one whose goods had 
been obtained by frauds on prosecuting the offender to conviction. 
The case of Peer vs. Humphrey^ was one of la/rceny^ and therefore 
was clearly distinguishable from Pa/rker vs. Patrick^ and if what 
was unnecessarily said of the latter, was said without adverting to the 
fact, that the statutes in force at the time the two cases were decided, 
were essentially different, there is nothing in the remark to shake the 
decision in Parker vs. PatricJc. 

In WIdte vs. Oarden etaly 5 Law and Equ. E. 379, the case of 
Parker vs. Patrick, was approved by the Judges of the Court of 
Ciommon Pleas, who thought it sustainable on me ground that the 
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contract, though induced hy false pretences, was not absolutely void, 
but only voidable at the election of the first vendor, who might af- 
firm it and sue upon it That unless he avoided it, before the pro- 
perty had passed into the possession of one who had bought or ad- 
vanced upon it, without notice of the fraud, his title would be di- 
vested, as between him and such purchaser, or the person so advanc- 
ing. See lord vs. Grrem^ 15 Mee. and W., 216. 

in Rowley vs. Biglow, 12 Pick, 307, 812— the court say: "We 
take the rule to be well settled, that where there is a contract of sale, 
and an actual delivery pursuant to it, a UiU to ths property passes^ 
but voidable and defeasible as between the vendor and vendee, if 
obtained by false and fraudulent representations. The vendor there- 
fore can reclaim his propei-ty as against the vendee, or any other per- 
son claiming under him and standing upon his title, but not agamst 
a honafide purchaser without a notice of the fraud. The OTound of 
exception in favor of the latter is, that he purchased of one naving a 
possession under a contract of sale, and with a title to the property, 
though defeasible and voidable on the ground of fraud; but as the 
second purchaser t^es without fraud, and without notice of the fraud 
of the nrst purchaser, he tates a title freed from the taint of fraud. 
Parker vs. Patrick^ 5 T. E. 175. The same rule holds in regard to 
real estate." "ITie difterence between the case of property thus ob- 
tained, and property obtained by felony, is obvious. In the latter 
case, no right either of property or possession is acquired, and the 
felony can convey none.'^ UoffrMm et aZ, vs. NobU et aly 6, Met., 68. 

It may be contended, with much force, that when a person obtains 
property by false pretences, he acquires no right either of property 
or possession, and the false pretences can convey none. That such a 
party may be sued in tresptm de bonis asportatis^ or by replevin in 
the cepit, without a previous demand. 1 Hill, 311, Cb% vs. 
HotMing, 311— and ed. 317, ed. 302. 

I think it a more accurate statement of the rule which protects a Inma 
fide purchaser from a fraudulent vendee, to say, "that where there 
has been a contract pf sale and a delivery under it, sufficient in law to 
vest the property in the first purchaser, and make a good title, if not 
tainted with fraud, the lonafide vendee of such a purchaser, buying 
and obtaining possession before the contract has been rescinded, will 
acquire a perfect title as against the first vendor." 

So if the true owner has entrusted to a third person written evidence 
of title, or of an absolute and unqualified power of disposition, any one 
who advances his money to and obtains possession of the property 
from such third person, in good faith, relying on the facts -being in 
conformity with this written evidence of their truth, will acquire an 
indefeasible title as against the true owner. In the case of a sale, the 
property is sold and delivered with an actual intent, that the purchaser 
may seu, or otherwise convert it to his own use. A third person buy- 
ing and taking a delivery of the property from the first purchaser, 
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does only what the first vendor actually expected would be done by 
some one in respect to the property. He has enabled his vendee, and 
intended to enable him to sell and deliver the property to others, who 
might honajide part with their money and take the property in entire 
confidence of aQquiring a perfect title. If in such a case the first ven- 
dor can afterwards rescind the sale and treat it as absolutely void as 
between himself and such a purchaser, then every honajide purchase 
of chattels may be avoided by any fonner owner from whom they 
may have been obtained by a fraud, wliich would avoid the sale as be- 
tween him and his immediate vendee. No one could buy chattels 
with security of acquiring a title, even in the cases in which a fonner 
owner had made a sale in fact, and a delivery under it with intent to 
then pass the title, if it should subsequently appear that he had been 
induced by fraud to sell and deliver them. Wlien goods have been 
stolen or takeh bv an actual trespass or have been delivered for a spe- 
cial puroose witnout any authority to sell, a different principle ap- 
plies. In the first two cases supposed, the owner never made any de- 
uvery of the property, nor gave any actual or constructive assent to it. 
He never intended to part with the title gor possession, in any event 
He has done nothing which could aid the ettbrts of the felon or tres- 
T)as8er to definud third persons. It is not a case, in which his acts 
nave enabled a tliird person to commit a fraud, by which one of two 
persons equally innocent of any actual bad faith, must suffer. Li the 
case last supposed, he parted voluntarily with the possession. It is 
true that the only difference between that case, and the case of a sale 
and deUverv of goods not accompanied by a bill of sale, or a bill of 
parcels, with payment receipted, so far as third persons can ascertain 
the truth of the transaction from appeara^ices onhu is hardly percepti- 
ble. In either case, the only evidence of title U'nich the possessor of 
the property has or can exhibit, is the fact of actual possession. In 
either case, a person wishing, or solicited topurchaee, sees him in tlie 
actual possession, claiming to be owner. Why then should a vendee 
acquire a title, if it turns out that possession was acquii*ed under a 
frtiudulent purchase, and none where it was obtained for a special pur- 
pose, and without any authority to sell in any event % 

It is difficult to find any principle on whicn to discriminate between 
them, except that above stated. The cases ah-eady cited, as well as 
numerous others, protect the bona fide purchaser oil that principle. 
The rule is briefly and clearly, and as we think, correctly stated in the 
recent case of Steoenson vs. Newman^ 16 Law <& Equ, B. 401, 408, 
" The fraud only gives a right to rescind. In the liret instance, the 
property passes in the subject matter. An iimocent purchaser from 
the fraudulent possessor may acquire an indefeasible title to it, though 
it is voidable between the original parties. It must be considered 
therefore as established, that the fraud only gives a right to avoid a 
contract or purchase ; tiiat the property vests until avoided, and that 
all the mesne dispositions to persons not parties to, or at least not cog- 
nizant of the fmud, are valid." 
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See CoUoUyet oJ., yb. Gamy et al.^ 13 Illinois R, 610, 614 ; McMaJujok 
▼B. SUxm^ 2 Jones, 283; Km^bwy vs. SmUh^ 9 N. R, 109. 

Assuming the defendants Wa/rd and Price to have advanced their 
money in good faithj we are of opinion that the plaintiff had no right 
against them to reqnire the bill of lading to be endorsed and deli- 
vered to him, except upon the terms of paying what they had so ad- 
vanced ; all ^ej could be required to do was to endorse and deliver 
the bills of ladmg to the plaintiff; this they offered to do on being 

Said their expenses. The plaintiff offered to pay. and tendered to 
lem the amount of their advances on condition or Uieir giving him 
the numual possession of the goods; such possession he demanded of 
them, and clearly he had no right to reouire this. The defendants 
Wa/rd and Price cannot be charged witn the value of the ^oods for 
not complying with this demand. They offered to do all Siey had 
the power to do, viz. : to give him all the evidence of title, and all 
the actual title, with all the consequent power of disposition and con- 
trol which they possessed. 

Ab there was no objection made, the competency or sufficiency of 
the evidence given in relation' to the general usage for the master to 
issue a bill of lading to the person in possession of the shipping re- 
ceipts, and as no counter evidence was offered, we consider it as as- 
sumea and conceded at the trial ; that the usual and known course of 
business corresponded with the usage relied upon ; its existence seems 
to be recognized by adjudged cases. 

Cramn^ et oL^vfL Ryder^ 6 Taunt 433 ; Ruck vs. Ha^fistd^ Bam. 
and Aid. 632; Jones ShealfYs. Rradner, et al.^ 10 Barb. S. 0. 194; 
Abbott on 8hwpmgT.iih American Edit 321, 347, marginal paging; 
and see Ba/nM of Rochester vs. Jones^ 4 Coms. 496. 

The HarbecKs were not under any obligation by reason of the offer 
made to them or to the master by the plaintiff, and the accompanying 
demand to unload the ^oods.^ Keyser himself put the goods on boari^ 
to be transported to Califomia. Beceipts imposingthat obligation on 
&e master nad been taken by the plaintiff. Bills of lading had been 
issned in good faith by the master, and were in hands of persons who 
had hcna fde advan<^ on the goods without returning the bills of 
lading, and paving or fully indemnifying the vessel against the ex- 
penses of loaoing and unloading, and the damages to which her 
owners might be sul^ectedby the delay unavoidably consequent upon 
unloading ; neither the owners nor the master were in fault for not 
giving up the goods. This the plaintiff did not offer to do ; he neither 
tendered or offered to procure and return the bills of lading, nor was 
it at any time in his power to return them. He offered, at most, 
merely to pay the eiroenses of unloading ; he did not offer to pay the 
expenses of stowing the cargo, nor damages consequent upon the delay 
that would be cau^ by uifloading. 

Whether he would be obliged to pay, in addition, full or any freight, 
it is unnecessary to decide. There was no offer to pay fireight, al- 
though the Captain insisted he was entitled to it ; the Captain was at 
least entitled to his fireight or to be paid the expenses ofstowing the 



210 THE NEW YORK LEGAL OBSERVER. 

N. T. Saperior Oonrt— John Wettfall agBt the HndBon Biver Fire Ids. Com. 

car^o and of unloading it, and to fnll indemnity against the damages 
which wonld result from delaying the voyage nntil this part of Qie 
cargo conld be ti&en out of the vessel, and to have the bim of lading 
restored to him. 

Neither was tendered. Ko canse of action wtiBjnima faeie estab- 
lished against the Harbecks. 

From die manner in which the canse was submitted to the jury, it 
is quite evident that the plaintiff's counsel did not suppose that tnere 
was any evidence on which he could anticipate a verdict : that the 
defendants Ward and Price did not advance in good faith, or that 
there was any use to have that question submitted. We do not 
think that the evidence discloses a knowledge on their part of any 
facts or circumstances which make it proper to grant a new trial for 
thepurpose of having that question submitted. 

The verdict beiujg subject to the opinion of the court upon the 
questions of law arising upon the evidence, and that being of a cha- 
racter to justify specific instructions to the jury upon all the questions 
of fact except the one specially found; anathe liberty being resumed 
to the court to order a non-suit, and that disposition being a just one, 
according to the case presented to us, a judgment of non-suit must be 
entered. 



[Deo&nAer OmerdL Term—l%Si.'\ 

Bdbrft DUEB, CAMPBELL «id BOBWOBTH, Ji»tie«. 
John Wbstfall agamst The Hudboh Biveb Fibe Inbttbavgs Qcmpast. 

A clause in the terma of inatiraDce annexed to a polkr against fire, dedared that " cam- 
phene. Aa, when osed in stores or warehouses as a lights suljeets the goods therein to 
an additioEial cfaaige of 10c. per $100, and premium for such use mu»t he endorsed in 
writing upon the policy." 

Hdd, That these words were not a conditional prohibition of the use of eaoiphent^ tmt 
merely e3»m]>ted the insurers from an^ liability for a loss resulting from sucn use, un- 
less tbe additional charge had been paid, they created an exception, not a warranty. 

Held^ Therefore, that as there was no eyidence that the loss resulted from the use of cam- 
phene, and there being no other defence than a fraud of the ntppoted warranty, the 
plainti£f was entitled to judgment 

On the 17th of January, 1852, the defendants issued a policy of in- 
surance to one Careton Hennings, of the cit^ of New York, on 
his stock of groceries and liquors. The terms of insurance annexed to 
tiie policy, contained the following clause : — " Camphene, spirit gas 
or burning fluid, when used in stores or warehouses, as a light, sub- 
jects the goods therein to an additional charge of ten cents per nundred 
dollars, and premium for such use must be endorsed in writing on the 
policy." 

On the 21st April, 1852, Hennings store was burnt, since which 
he assigned his policy to the plaintiff| who brought this suit 
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The companj defimded the suit on tiie ground that Hennings nsed 
camphene as a light, without obtaining permission for such nse. 

The case was tried before Mr. Jnstioe Bosworth and a jtnr, on the 
27th day of April, 1853. 

The principle ground of defence was, that Hennings nsed camphene 
as a light, without obtaining permission for such use. On the trial it 
appeared by the plaintiffs evidence that Hennings used camphene as 
a bght during the whole time the policy was running, and that there 
was no endorsementof any premium or permission for such use on the 
policy. 

The defendants moved for anonnniit on this ground, which was re- 
ferred. 

The jury, under the ^direction of the Oourt, found a verdict tor the 
plaintin, subject to the opinion of the Court at Qeneral Term, upon 
ike question raised by the defendants' counsel for a non-suit 

The cause now came on for aroument 

John 0. MoU and Oeorge n. JB^eveM, for the defendants, argued 
the following points :— ^ 

L The terms and conditions of insurance annexed to the policy, 
being referred to in the body of the instrument, form part of it, and 
have the same force and effect as warranties as they would have had 
if contained in the body of the poUcr. Boberta v. T%$ Che/Mmgo Mvt. 
j5m. Cb.,8Hin, 601. J?wr£«v. 2%«/&mtofl^ 
188. Gates v. The Madison Co. MvL Ins. Co.^ 2 Coms. 48. 

n. The plaintiff was bound to give evidence of the]>erformance by 
Hennings of the warranties and conditions precedent contained in the 
policy and terms and conditions annexed. A direct issue was made 
Dy the answer upon this point, and if the plaintiff feiled to prove the 
issue upon his part, he should have been non-suited. 3 PnilHps on 
LMSrd ed.) 660. Craig v. The U. 8. Ins. Co., Peters 0. C. R, 410. 

HI. The terms of insurance relative to the use of camphene, spirit 
gas and burning fluid amounted to a warranty of a promissory charac* 
ter upon the part of the assured ; but although a warranty w promis- 
sory, the party insured is bound to a strict perfcmnance. Lofthian v. 
Benderson, 8 B. & P. 515. JEgan v. The Mat. Ins. Co. ofAJham, 5 
Denio, 326. Ellis on Insurance, 28. 1 Phillips on Insurance, (Srd 
ed.)416,469. 

Vf. Hennings, the insured, violated the express condition of the po- 
licy by the use of camphene as a means of light without the payment 
of additional premium, or the endoiBement (? permission for such use 
on the policy. The policy was, therefore, absolutely void. Mead v. 
The North Western Ins. Co. In Oourt of Appeals, Deo., 1852. 2 
Denio, p. 45. 

Charles H. SmUh and H. 8. Dodge, contra. 

I. The objection to the examination of Hennings wm properly over^ 
ruled, and the exception presents no question for revision. 

1. If a notice had been necessary, the one proven was soffioient, and 
no defect in it was }>ointed out 

2. But no notice was requisite, the action being against a party to 
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the contract, even asBiiming that the proviso extends to a contract with 
a corporation. Code § 399, 4 Excheq. R 

n. No point was presented to the Conrt or is raised by the first 
ground of non-suit, and it is entirely nnfonnded. 

nL The only question in the case is that presented by the second 
objection to the recovery, and the motion on this ground was properly 
overruled, because the question did not arise. 

1. The proof did not show that the article burnt in the lamp was 
^^camphene, spirit gas, or burning fluid," so as to authorize the Court 
to take that question from the iury. 

2. Nor did it appear that tne material was used as a light at the 
time of the fire. 

IV. There is no provision in the policy whifli furnishes a founda- 
tion for the defence set up in the answer. That is based upon the 
mistaken supposition that the stipulations in the policy provides for 
the case. 

1. The provisions do not apply to insurances of goods, but only of 
buUdingSj the words " the above mentioned premises or any part there- 
of" mean the ^^i/Mured premiseSy^^ which is the legal and natural 
meaning. The case of goods insured is provided for in the condi- 
tions. 

All the reported cases on these provisions arose on policies ujxm the 
huildma. Vide Zangdon v. JSamtable Ins. Co.. 1 Hall, 226. S. C, 
6 Wend., 628. O'lf^eU v. Buffalo Ins. Oo.j 3 Comst.^ 122. GcOes v. 
Madison Ins. Co.^ 1 Selden, 469. 

2. K they do apply, the storing or keeping of camphene, &c., is not 

Srohibited. Campnene, spirit gas or " Duming fiuid," are neither of 
lem in the list of hazardous or extra-hazardous goods, nor in the 
memorandum of special rates. Spirituous liquors are ; but this policy 
permits them. 

3. The provision as to "camphene, Ac," merely adds addi- 
tional premium when these articles are used as a light in stores and 
warehouses. But no part of the policy requires previous permission 
to use " camphene, &c?^ Nor was it ever agreed that an imauthorized 
use should avoid the policy, or suspend its operation during the use 
of the light 

4. There is no penalty attached to the failure to procure the assent 
of the company to such use. 

The only consequence would be that the assured would be liable for 
the additional preipium, if unpaid, unless it were proven that such 
use changed or increased the nsk under the first condition. 

5. No sudi proof was offered in this case, nor was it shown that the 
iad^tional premium had not been included in that paid, nor that the 
light was used at the time of thef/re, 

Judgment should be ordered for the plaintiff upon the verdict 

By the Cburt. — Dueb, J. : — ^In our opinion, there is in this 
CBse 01^ a single question which is necessary to be considered. The 

{>laintifi, in onr juogment, is clearly entitled to retain the verdict, un- 
esB tiiie clause in the conditions annexed to the policy relative to the 
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use of camphene, must be constraed as a warranty. If such must be 
its constniction, there was sufficient evidence of ite breach to render it 
necessary that the question should have been submitted to the jury ; 
and as it was not thus submitted, there must be a new trial. If liiere 
was no such warranty, the plaintiff must have judgment upon the ver- 
dict 

The question whether a particular provision in a policy shall, or 
ehall not, be construed as a warranty, and the effect of the construe^ 
tion when adopted, are exactly the same, whether the insurance be 
against fire upon land, or against marine risks — ^and we deem it need- 
lees to cite authorities to prove that such is the settled law. In neither 
case is the policy usually signed by the assured ; yet, in both, a provi- 
sion that a particular «tate of facts shall or shall not exist, or a particu- 
lar act shau or shall not be performed, is construed as a positive stipu- 
lation by the assured that the provision shall be complied with. It 
therefore constitutes a warranty, the breach of which, although wholly 
tmconnect^ with the loss that is claimed, by avoiding the contract, 
discharges the insurer. 

Nor m the case of an insurance against fire, is it of any consequence 
whether the provision relied on as a warranty, be found in the policy 
itself, or in the terms and conditions which are annexed ; since, oy an 
Express clause in the policy, the rights and obligations of the parties 
as much depend upon these terms and conditions as upon the special 
provisions in the body of the instrument They are, therefore, an inte- 
gral and essential part of the contract 

The provision we are now re<}uired to construe, and which is found 
in the terms annexed to the policy, is in these words : 

" Camphene, spirilrgas, or buming-fiuid, when used in stores or 
warehouses as a light, subjects the goods therein to an additional 
charge of 10c. per f 100, and premium for such use must be endorsed, 
in writing, upon the policy." 

In considering this case, our first impression undoubtedly was, that 
this clause amounted to a conditional prohibition of the use of cam- 

5 bene as a light, and must, therefore, be construed as a warranty by 
le assured against such use, unless the prescribed conditions should 
be complied witb ; but upon further reflection, we became satisfied 
that sudi is not the necessaij construction of the words of tlie clause, 
and that they maybe very mirly and reasonably understood in a very 
different sense. The words, we are now satisfied, are ambiguous; 
they may mean that if camphene shall be used, the Gompanv shall not 
be liable for a loss resulting from its use, unless the additional premium 
shall be paid^ and its payment be endorsed ; or, that unless these con- 
ditions are complied with, camphene shall not be ujsed at all. Upon 
the first construction, the only effect of the clause is to except a par 
tieular risk, l^e use of camphene as a light from the general risks of 
the policy. Ilpon the second, the effect is to create a warranty. If 
we adopt the first, as there was no evidence that the loss resulted from 
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the lase of camphene, the verdict must staucL If the second, as there 
was DO evidence that bj the use of camphene the warranty was bro- 
ken, there must be a new trial* 
llie inquiry, therefore, now is, which is the construction which 8$ 

Srobablj most consonant with the intention of the parties, judgmg of 
ie intent by the settled rules of interpretation, it is the duly of the 
Court to adopt. 

ITo rule, in the interpretation of a policy, is more fully established, 
or more imperative and controlling, than that which declares that, in 
all cases, it must be liberally construed in^ favor of the assured, so 8$ 
not to defeat without a plain necessity, his claim to the indemnity, 
which, in making the insurance, it was his object to secure. When 
the words are wimout violence susceptible of two interpretations, that 
which will sustain his claim and cover the loss, must in preference 
be adopted. Pdbyy. Royal E». Asmr. Co.y 1 Burr, 841, 841, 848 ; 
JSlackett v. JRoyal JSe. Asw/r. Co.y 3 Cromp. & Jar., 244; Teaton v. 
Fry^ 6 Cranch., 855 ; Pdlmer v. Wardm^ 1 Story, 860.) Nor ia 
this an arbitrary rule of construction. On the contrary, it follows 
from the very nature of an insurance, as a contract of indemnify, and 
has been adopted and confirmed from the conviction that the con- 
struction to wnidi it leads is probably that which the real intention <^ 
the parties requires shall be followed, {parr v. Whithen^ 1 Hall» 
Sup. Ct. B.p 174. ; Opini<m of Jones, CL J.) 

It is evident, it seem to us, that tibis general rule, applies with a pe- 
euliar force, when the Court is required to say, that the words of a 
disputed clause must be ccmstrued as a warranty. 

The construction that our own, as well as the English Courts, have 
unfortunately ^ven to a warranty is exceedingly strict, but it is too 
well establiened to be now changed by any exerdse of judicial discr^ 
tion. It is not enough, tiiat a provision construed as a warranty in its 
spirit and substance is Mfilled; its terms must be Uterally complied 
with. Its breach is not excused by showing that it was the result, not 
of choice but of accident or necessity ; that it wcKrked no prejudice to 
the insurer, and not only had no influence on the loss that is claimed, 
but had no tendency to increase or ev^i vary the risks that were 
meant to be aasumea K a breach, however slight, and confessedly 
immaterial is proved, the ^itire conta*actis at an end, tlie assured loses 
his indemnity, and tiie insurer retains his prrauum, and rejoices in 
his discharge. When the provision that is claimed to be a wanrantf 
is at all ambiguous it seems to us it is a reasonable presump* 
tion that the assured never meant to bind himself by a stipu&k 
tion thus rigidly construed, and we gimnot but think tliat tliis pre- 
8ampti<Mi, mSess the words used are such as plainly, if not nacessarilv 
to exclude, it oudit to prevail. Certainly, it cannot be said that thu 
presumption is puunly exduded by the words of the clause that is now 
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fleanences of such use, not as a conditional prohibition ; as meaning 
onlj that unless the premimn shall be paia, the particnlar risk wiu 
not be aasiuned. They may well be construed, therefore, as an ex-, 
caption of a loss resulting from the risk, instead of a warranty that 
the fact creating the risk ^11 not exist 

The terms of the clause which immediately precedes that we are 
considering, strengthened our belief that the construction we have 
stated is reasonabfo in itself and probably expresses the true intention 
of the parties. 

The terms of this clause are, that ^ Saltpetre, gunpowder and cotton 
"are ea^n^dy proMbUed from being deposited stored, Ac, in anjr 
'^buildmg, <&c., containing any goods or merchandise insured by this 
'' policy, unless by special consent in writing." And it is difficult to 
account for the immediate and marked change of phraseology in the 
next clause, upon any other supposition than that of a chan^ of in- 
tention. If the use oi camphene was meant to be prohibited in the 
same sense as the storage of gunpowder, we can discover no reason 
why the prohibition was not esppressj in me one case, as well as in the 
other. Had the intent been the same, it seems to us that such would 
have been the language, whereas if the intent in the second clause was 
to create an exception and not a warranty, the alteration in the mode 
of expression was proper and necessary. 

In the recent case in the Oourt of Appeals, to which we were re- 
ferred on the argument in which the clause relative to the use of cam- 
Ehene was held to be a warranty, we have ascertained that the words 
1 the last member of the clause were materially different. They were, 
that ^^permisHonP for such use ({. & of camphene] must be endorsed 
upon the policy — and necessuily implied that without a permission 
BO evidenced, me use was forbidden* The words ^* premiumybr giu^h 
usSj &c.," cany with them no such implication ; but as we have already 
shown, taken m connection with those that precede them, are satis- 
fied hj holding them to mean, that unless the required premium 
should be paioand endorsed, the risk would not be assumedL We 
therefore think that we are bound to say that they created an excep- 
tion, and not a warranty, and that the plaintiff is entitled to oar judg- 
ment 
Judgment tot ^fiBmUS, with costL 
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[Special Term, February^ 1864.] 
Before Mr. Justice HOFFMAN. 

FsAif GB BnssELL and William H. Blais agamst Wai/ier £. 

Habihno. 

DSMUBIiEB TO AKBWSR — INBOLYXRT's DIB0HAB6B. 

Hie Talidity of an insolTenf s discharge as between dtkens of fbe same Statc^ voder » 

statute made prior to the contract, rests, not upon any theory of the lav being deemad 

a part of the agreement, but upon a power of sorereignty, which the State exercises for 

public good. 
An msolTeht law can affect <»ly dtiiens who owe aU^giaiice to the partkolar State whiA 

enacted it 
The courts of one Staite are not required to give an insolTent law of another State, any 

territorial jurisdiction, (operatM)n.) 
Jn the case of a Maryland Jischaige, where the eoatraet was made aad to be ^formed m 

that State, but the creditor resided in another State, h$ld that the discharge is no de£enoe 

to an action brought aeainst the debtor in this State. 
The provision in a Maryland discharge, making any property afterwards acquired by the 

debtor, " by gift, descent, or, in his own right, by bequest, devise or in the regular cans* 

of distribution," liable for hia debts, is not such a leaving of thd oUig»tion io force as to 

make the discharge one which affects the rome^y only. 

Demubbeb to answer. — The complaint was upon two promissoij 
notes, at three and f onr months, bearing date on the 10th of Jannair^ 
1846, at Baltimore, in the State of Maryland, for $500 each ; and dnly 
made and delivered by the defendant, a resident of that State, to the 
plaintifSs, who were residents of Philadelphia, in the State of Pennsyl- 
vania. The answer set up a discharge duly granted to the defendant^ 
on the 7th of Januair, 1847, under flie Insolvent Laws of Maryland^ 
whereby it was adjuaged, panted and ordered that the defendant be, 
and he thereby became ana was fiilly and specially discharged from all 
debts, covenants, contracte, promises and agreements, mie from or 
owing, or contracted by him oefore the 15th of Sei)tember, 1846, (the 
date of his application for the discharge,)^(n^u26a that any property 
which should thereafter be acquired by him by gift, descent, or, m bis 
own right, by bequest, devise, or in any cause of distribution, should 
be liable to the payment of the said debts. And the answer concluded 
with the allegation that, since the 15th of September, 1846, the de- 
fendant had not acouired anv property in any or either of the waya 
above mentioned. The Insolvent Laws, under which the discharge 
was granted, were admitted to be in force at the time the notes were 
given. 

Cha/rleB A. SapdRoj for the plaintifis, rested his argument on the 
following points : 

L — ^The discharge having been granted under the Insolvent Lawa of 
the State of Maryland, is m operation in the State of New York, aa 
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against a debt due to any person other than a citizen of Maryland. It 
cannot have any extra territorial operation.— (Oydenr v. Scmnders^ 12 
Wheat., 213 ; JSoyle v. Zaehcme, 6 Feters, 348 ; 3 Story^s Com. on the 
Const., 256; Vcm Hook v. WhiUocky 7 Paige, 873; same case, 26 
Wend., 43; Dormdly v. OarbeU, K Y. Conrt of Appeals, Dec, 1852 ; 
opinion of Justice G^odiner in M.S.) 

n. — ^It appears from the answer, that the plaintiffs were at the time 
the debt was contracted, and still are residents of Pennsylvania; and 
that the discharge was granted under the Insolvent Laws of Mary- 
land. 

ILL — The discharge is therefore void as against the plaintiffs, and 
the demnrrer should be sustained. 

Jokn A. Brycm^ contra for defendant 

L The Insolvent Laws of Maryland, under which the discharge was 
granted, were valid under the Constitution of the United States as to 
prospectioe contracts, and, therefore, anj adjudication uiider tibose 
laws— or under anv other valid laws or that State — ^if good there, 
would be good in New York. (Cons. IT. S., Art. IV, § 1 ; Act of 
May 26, 1790, VoL 1 ; U. S. Statutes at large, p. 122.) 

n. The Legislature of Maryland having made no exception as to 
the general application of the Act to contracts within its lurisdiction 
and authority, the Courts of Justice can make none — ^as this would be 
legislating. (Bcmk of the State ^Alabama v. J)aUonj 9 How. U. S. 
Eep^ 529; Mclver v. Regan^ 2 Wheat., 29.) 

UL The contracts being made and intended to be performed in 
Maryland, and the said insolvent laws being in force at the time of 
the contract, and being valid laws there, those laws may be said to 
form part of the contract ; cmd it mature not where the creditoT re- 
tides. {Mather v. Bwh^ 16 Johns. B., 233 ; Bendemagle v. Cockey 
19 Wend., 160; Hioka v. Brown^ 12 Johns. Eep. 142; Hides v. 
Hoiehkissj 7 Johns. Ch. R, 297; aark v. JFitchj 2 Wend., 467; 
BlrniehardY. jBtMseUj 13 Mass. Eep. 1, 2 Kent's Comm., 458 ; Brown- 
son V. Kensie^ 1 How. N. S. Rep., 311.) And there is no important 
adjudication in this State holding the contrary. 

lY. In this action the plaintins can have a judgment for their debt| 
subject, onlv, to a limitation as to the remedv : and the remedy can 
be modifiea or limited as the wisdom of the Legislature may direct. 
Bank of the Sta^ of Alabama v. Baltonj 9 How. K S. Rep., 522 ; 
Shipley v. Henderson, 14 Johns. Rep, 178 ; N&wton v. 2\Sbets^ 2 En^. 
R., 150 ; Brownson v. Newberry, 2 Doug. (Mich.) Rep., 88 ; RockwM 
V. Hvhbell, id., 197; Tarpleg v. Homer, 9 Smede & Marsh R., 310; 
Bruce v. Shuyler, 4 Gihn. R., 221 ; MoElmayle v. Oohm, 18 Peters, 
8120 

Y. The authorities dted bythe plaintiffs' ooimsel are inapplicable 
to this discharge. In - Van Hook v. WhUlook, (7 Paige, 873, and 26 
Wend., 44,) the contract was made before the law under which this 
was granted ; and the court, (p. 53,) when referring to the celebrated 
case of Ogden v. Saunders^ (12 Wheat, 213,) only incidentally oosu 
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sidered the question of evidence. The case last referred to, is, in fact, 
the only reported case against which we have to contend. Mr. Jns- 
tice Story gives it as his leading authority in his commentaries. (3 
Stoiy's dom. on the Cons., 256.) And the learned counsel here, 
who is also one of ihe counsel for the creditor in the unreported case 
of DcmneO/y v. GorbeU / must stand, solely, on the authority of Ogden 
Y. Swwnders. Kow, a decision strictly considered, is an authority to the 
extent only of the fiwts which warrant it. (Ch. Kent, Hicks y. Hotehr 
kki, 7 Johns. Oh. B., 805, 318; 1 Kent's Com., 478.) In Ogden v. 
,JScmnders, the discharge was granted in New YorK, and was an entire 
and final extinguishment, bom of the obligation and the remedy. In 
our case, the Maryland oischarge relieves the obligation in force, so 
&r as ceiiaiac^ier cboqwred property is concerned. The distinction 
is obvious. The case of BcyU v. ZaohaHe^ (6 Peters, 635,) it is true, 
related to a Maryland discharge; but the court in that case only de- 
nied its operation as against a contract which was made and to be 
performed in I/nmsicma. In Dofmelly v. Corbettj the contract was 
made in New York, to be performed in Charleston, S. C. The dis- 
charge was under the laws of South Carolina; and was absolute in the 
total extin^iiishment both of the obligation and the remedy. It is de- 
cided on the stren^h of Ogden v. Sanndersy which case was deter- 
mined after long delay, under much perplexity and doubt,, and with 
great hesitation. It is against the whole current of authorities in this 
and other States; and, ii acknowledged to be final and conclusive, on 
this question, by our court, it is necessarily so acknowledged by com- 
puleton. Therefore, the distinctions we have hinted at should be re- 
cognized, if they exist; and^ so &r as possible, should be &vorably 
considered. 

HoFBHAir, J*. — (After referring to the facts of the case.) The case 
of DanneHg vs. CarbeUy which has been cited, (Court of Appeals, 
Dec. 1858, see Selden's Notes of cases, p. 31,) decides the present 
case, unless the two distinctions pointed out by counsel are sufficient 
to raise an exception* llie contract diere was made in New York, 
although the place of performance was Charleston. Here the place 
of contract ana place of performance w^e the same, viz., Baltimore. 
But this does not form a sufficient ground of distinction. It is dis- 
tinctly assumed by Justice Gardiner, in delivering the opinion of the 
Court, that the validity of an insolvent discharge as between citizens 
of the same State, under a statute made prior to the contract, 
did not rest upon the ground of the act being part of the contract but upcMCi 
a power of sovereignty, which the State exercises for public good. 
Therefore, such a law can only affect the citizens who owe the pai^ 
ticular State an allegiance. Nothing requires the courts of. other 
States to give the law an extrarterritorial operation, to affect citizens 
of other ^tes. This, then, I apprehend, makes the governing ques- 
tion to be, whether the contract was between citdzens of the same or 
of different States. 
^ In the latter ease, the circumstance that the place of performance 
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aad place of contract are the same, cannot yarj the application of the 
rale. 

The next distinction suggested, is, that the discharge in this case is 
of such a nature as to affect only a remedj^ ; that it leaves iiie obliga- 
tion in force, so far as to entitle the creditor to hare satisfaction out 
of any future acquisition by reason of gifts, devises, bequests, or as 
distributee. 

There is one answer to this proposition which dispenses with the 
necessity of considering any other. The discharge is, in its terms, an 
absolute extinction of me debt and obligation ; and the clause, respect- 
ing its operation, is confined to acquisitions of property from others 
by beouest, &c., so that all future property, gained by the party's 
own enorts, would be exempt from liability. So, again, the discharge 
frees the person from arrest as a necessary consequence. 

I wiU not say but that upon a suit brought in Maryland, this 
remedy might be taken away, — a question I do not attempt to enter 
upon. But if the contract is preserved inviolate, as between the 
debtor and a creditor in another State, then the remedies ^^^ i^ tiie 
State where he sues, must be open to nim. The case of Witt vs. J^ 
lett, i Wend. 501, is pertinent to this point. 

The demurrer to the answer must, therefore, be allowed, and judg- 
ment entered for plainti^ with costs to be a<^usted, but without 
costs on the trial of the demurrer. The amount due to be assessed by 
the Clerk. 



JS. S. 0uprtmc Court* 

Before Hr. Jnatice ROOSEVELT. 

DASfiEL S. Bbzxows agama Asa Pastbidob an^ Thoius Fessekdebt. 

Wliere in an aasignmept lor the benefit of creditors tke trust was, 9xs^mg olher tliinf;^ 
'* as soon as reasonabljr practicable, with due regard to the rightful interest of all parties 
concerned, to oonyert into money by sales, either public or private, or by collection, af 
the case may reouire, or as may, in the judament of the Assignee, his successors and 
representatives, oe finr the best adTanta^e, au the real and penonal property,'' Ao, and 



to'apply the proeeeds, ifec, as directed m the assionment 
Htid^ that such assignment was valid and not made with the intent ttther to delay or to 
defraud the creditors of the assignor, or to secure a benefit to himself at tiieir expense. 

13ie fiiets Bufficientlj appear in l&e a^udication. 

BoosEYBLT, J. — This is a case arising on an assignment creating 
preferences for the benefit of creditors — a species of instrument which) 
although tolerated, is not favored by the law. Still, if confined to the 
sole purpose of giving a preference of one creditor over anotiher, these 
instruments are vali^ or at least they are not on that ground void. 
Thej frequently, however, embrace other objecto, and, among them, 
sometimes, unlawful advantages to the debtor. 
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The statute, accordingly, which treats "of fraudulent conyejanceB 
and contracts relative to goods, chattels, and thin^ in action," (2 B. S., 
135,) declares that assignments rnade in trust jor the use of the per- 
son mahing the ecmie dball be void as against the creditors of such 
person. ]N ow, the assignment which the plaintiff in this action seeks 
to set aside not only creates preferences, but professes on its face to 
be made in trust, among other things, " as soon as reasonably jpradi^ 
cabley with due re^rd to the righijuL interest of all the |)arties con- 
cerned to convert into money by sales, either public or private, or Sy 
eoUed/ion^ as the case may require, or as may, m the judgment of the 
said Thomas Fessenden, (the assignee,) his successors and representar 
tives, be for the hest admmvtage^ Si the said real and personal proper- 
ty, &c., and to apply the proceeds, Ac, as directed in the assignment 
And the question is. Are there in tibese provisions — ^for they alone 
occasion the difficulty — any trusts which, without doing violence both 
to the language and intent of the Le^slature, can be called trusts 
created for the use or benefit of the assignor ? 

The assignee, it is said, by the terms of the trust may, if he see fit, 
sell on credit, and thus, in order to obtain an enhanced price, postpone 
the prompt payment of the debts, securing thereby to the debtor the 
chance of a surplus, at tlie expense of injurious delay, illegally im- 
posed upon the creditor, and to tiiat extent converting the transaction 
mto an assignment, as the statute expresses it, made in trust for the 
use of the person making the same. 

On a careful review ot lie provision, I can discover no such object 
or purpose in it Instead of directing a vexatious, dilatory nursing of 
the assets, it requires them to be converted into money with all rea- 
sonable ^which of course comprehends lawful) dispatch. True, the 
assi^ee is to have regard to the interests of all the parties. But it is 
to their " rightful" which of course a^ain can only be their lawful 
interests. I^ therefore, a power to self on credit be not lawful, and 
consequently not rightM no such power is given. And should the 
assignee, under the terms reasonable and ri^tfril, assume to sell on 
cre£t, the Court exercising its Ohancery jurisdiction at the instance 
of an injured creditor, if there were any such, would recall him to 
his dutv, and at the same time admonish him that no power can be 
rightful or reasonable which is unlawful. Something I admit, by the 
terms of the instrument, is confided to the assignee's judgment As 
to things in action, for instance such as notes and accounts, he may 
sell them or he may collect them, whichever may in his judgment 
seem to be most advantageous. But even here he is restnctea to a 
due regard to the " rightfvl interests" of the creditors of the assignor. 
Suppose, on attempting to sell a note for cash, he should find no bid- 
ders, must he not m that case, of necessity, convert it into cash, if at 
all, by collection ? Would not the lawful as well as the rightful inter- 
ests of the parties reouire that he should do so 2 

Besides, it is a funoamental rule, in the interpretation of all instru- 
ments, that where they are susceptible of two meanings, (if sucb be 
this case,) one lawful and the other not, the former is to be taken and 
the latter rejected. The law never gives to an instrument| by impli- 
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cation, an nnlawftil meaning merely to avoid it — and especially it 
never raises by implication an unlawful trust. (IWfer vs. Tucker^ 
1 Selden, 408.) When an assignment, therefore, provides that the 
assignee shall realize as soon as reasonably practicable, the law will 
not presume that the intention was that ne should procrastinate as 
long as unreasonably possible ; and so also when it provides for the 
rightfid interests of all parties, the law will not presume that the 
intention was to provide lor the wrongful interests or the one party, at 
the expense of the rightful interests ot the other. 

Again, it is said that the assignment in controversy was made " with 
intent to delay, hinder or defraud creditors." contrary to another 
(altiiough in principle the same) provision of tne Eevisea Statutes. 

As a question of fact — and so the law (§ 4) expressly declares it 
ehall be deemed, and not of law — I see no evidence in the case of 
such an intent. None indeed is pretended beyond the provisions of the 
instrument itself. But those, it is said, conclusively show an intent on 
the part of the debtor to delay and hinder his creditors. They do not 
80 strike my mind. And it must be remembered that where delay 
and hindrance are not the purpose, but merely incidental consequence 
of the exercise of a lawful nght to give preferences, they are not 
within the meaning at the statute. Every man, it is true, is presumed 
to contemplate the natural and necessary consequence of his acts. 
Those consequences, however, which, be they ever so obvious and 
inevitable, are not the purpose and intent of the act, have nothing to 
do with determining its validity. A common mortgage, for instance, 
may very much embarrass a subsequent judgment creditor ; ^nd yet, 
if given lona fde to secure a real loan, its validity cannot be im- 
peached. So, if an insolvent debtor, owing A and B each five hun- 
dred dollars, and having a horse worth five hundred dollars and no 
more, should sell him to A instead of B, taking the debt in payment, 
B, it is obvious in that case, would be not only nindered but aeieated ; 
and yet that consequence however forseen and however unfortunate, 
not being the intent of the sale, would not affect its validity. To 
render an assignment or transfer void under either branch of the 
statute, it must have been made in trust for the use, that is, with the intent 
to promote the interest or benefit of the assignor, or, which is usutdly 
much the same thing, to delay, hinder or defraud his creditors. 
Benefit, in some form, to the debtor, at the expense, in some form, of 
the creditor, is an essential element. No judge, in my view, is war- 
ranted in declaring an instrument void, under color merely of these 
statutory provisions, when in truth his only objection, if frankly 
avowed, is his hostility, in every form, to preferential assignments. 
That hostility however wise and however natural to an equitable 
mind, has, or should have no ^ce on the bench. Its proper arena 
is the Senate Chamber. An enort in that Quarter to repeal the law is 
legitimate, and may even be commendable : but, on the bench, 
attempts to nullify oistasteful laws, however flattering to the natural 
love of power, can hardly be reconciled with a constitutional system 
of government. BwrdicK vs. Posty 12 Barb., 168 ; Zeavitt vs. J^ichr 
dsmj 2 Selden, not yet published. I except, of course, ftom this 
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remark, laws which are difitastefnl to the judiciary, becanfie their pas- 
sage — a very rare occurrence — has been procured by deception prac- 
tised upon the Legislature. Such laws, it is not only the right, but 
in deference to the legislative department itsen, the duty of 
the bench to nullify. But where a rule of law has been clearly 
and fairly established by statute, or, as clearly and fairlj es- 
tablished bv a long, uniform course of judicial decisions, 
acquiesced m by the Ledslature, it is not competent to the 
Bench to disregard it, or, wiiich is worse, to fritter it away by false 
lo^c and technical subtleties. Preferential assignmentB, perhaps, are an 
evil ; but judicial examples of legal circumvention, are a greater eviL 
I am not certain that it is competent to the Court even to say that 
these assignments are an evil. They have been the law of this State 
for more man fifty years— declared from the Bench, recognized not 
tacitly, but on one or more occasions expressly by the legislature, 
and acted on universally in every department of business, and by 
every class in the community. Under such circumstances, a ji^d^ 
although individualhr opposed to the principle has no right ofliciaily 
to undermine it Eos province is to execute, not to repeal the law. 

The only question then is, as already observed, was the assignment 
by Partridge to Fessenden made with the intent either to delay or to 
defraud the creditors of Partrid^, or to secure a benefit to himself at 
their expense t No such intent is proved, and none, in my judgment, 
appears on t^e face of the instrument, or can be inferred fix>m the 
provisions. 

The complaint must therefore be dismissed. 



€it£! Court Brooklyn. 

Before Mr. Juatioe QREENWOGD. 

Eei^et and Kelsst agamst Bbadbury. 

A judgment by an endorsee against maker and endorfler» which is paid bj the latter 
who takes budE the note, does not merge the right of action of the endorser against the 
maker upon it ; nor is the judgment ren judicata between the two latter. 

made a note payable to R or order, R endorsed it to £ and H, who obtained a judgment 
upon it against maker and endorser. The latter paid the ju(%ment, took back the note 
and transferred it to the defendant, who set it up against a demand of the maker upoQ 
which the plaintiffii sued aa his assigneesb Hetiy that it was a good set off 

Hie case of FreU ▼. Van AndaU, 6 BaUt. 194, reviewed but not adopted. 

The facts and circumstances appear in the opinion. 

Greenwood, J. : — Cox made a note, payable to Bouse or order. 
He endorsed it to Elliott and Holden. The endorsees obtained a 
judgment upon it against the maker and endorser. Hie latter paid 
the judgment, received back the note, and transferred it to the de- 
fendant, who sets it up against a demand, upon which the plaintiffs 
sue as assignees of the maker. 
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It is coatended by the plamtifi^' counsel that the note was merged 
in the judgment, so that it was no longer the subject of an action, or 
capable oi being transferred by the endorser. 

lUxere can be no donbt that if the endorser had paid the note 
before jngdment, although after maturity, he could have reco- 
vered upon it against the maker, or put it again in circulation — ^1 
Cowen, 387, JBavena v. H'wnimgdan\ ZeamU y. Putnam^ 3 Comst 
B. 494. Payment would not have entinguished the note. 

So, after judgment against maker and endorser, the latter may pur- 
chase and take an assi^ment of the judgment as against the maker, 
and enforce it against nim. Corey v. White, 3 Barb. S. 0. B. 12. 
But here the endorser did not take, and perhaps could not have ob- 
tained an assimment of the judgment, and the question is, what is 
the effect of the judgment upon the rights of the endorser, or of a 
new endorsee as to the remedies upon the note itself? 

In Corey v. WhUejiib, «up., the court say: ''A judgment extin- 
guishes merely the liabilities of the defendajit to'tne plaintiff, and 
leaves unaffected the liability of the prior parties to the defendant." 
A judgment against the endorser alone would not, therefore, affect the 
liability of the maker to him. 

All that the endorser would have to do would be to pay the judg- 
ment, and then by re-possessing himself of the note he would become 
again invested with all the rights against the maker which he before 
had. It would be the same m effect as if the endorser had paid the 
note before judgment ; for the court observe in the same case, ^' A 
judgment has no greater effect in extinguishing a demand than pay- 
ment" 

It is settled by the case to which I have last referred, that a reco- 
very in a joint action under the statute against the several parties to 
a promissory note, has no effect on the contract which exists between 
them as amongri themedves. although the plaintiff in the action could 
not afterwards sue either of them. 

Then suppose the maker in this case had been sued separately to 
judgment, and the endorser had paid the judgment and received back 
the note, how could the rights of the endorser against the maker have 
been prejudiced! The juogment woiQd have been extinguished by 
the payment, but not the endorser's demand against the maker. The 
endorsee's right of action on the note would have been merged and 

gone, but not the endorser's, for that of the latter is not derived £rom 
le endorsee's, but arises from his relation to the maker upon the note. 
There is a wide difference between the merger of a demand of a par- 
ticular party, and a merger of the note itself, upon which demands of 
other parties depend. 

The maker cannot be prejudiced by holding this doctrine. He has 
never paid the note, nor is there any judgment remaining against 
him. for that has been extinguished by tne payment by the en£)r8er. 

Tnat the effect of a joint judgment is the same as u separate suits 
had been brought, is settled by me case of Corey & White. 

The precise question here raised has not, tliat I am aware, been 
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determined in this State, but I am referred to the case of Preat v. Van 
ArsdaUj 6 Halst, 194, as an authority in fevor of the plaintiffs. 
That case arose from an ajjpeal from a judgnent in a Justice's Court 
which had been affirmed in the Common rleas. Hie opinion of the 
court is brief, and the decision is put on the ^und tiiat by tiie judg- 
ment against the maker the note had passed m, rem jvdicatam. The 
case of Becm v. Smithy 2 Mason, 268, is referred to by the court as 
sanctioning the doctrine. I have examined that case and find that it 
was a judgment creditor's bill to set aside fraudulent conveyances. 
Oneof the minor questions raised was as to the iurisdiction of the 
court, and Judge Story in the very able opinion which he delivered 
in the case, says upon the point, what is ooviously correct, (although 
it was not necessary to the decision of the case,) that the cause of 
action having passed into remjvdicatamy the defendant could not go 
behind tike judgment to inquire how the case would have stood as to 
jurisdiction upon tiie cause of action itselfl Li other words, that this 
matter was res judicata between the parties. 

With perfect respect for the court which decided the case in New 
Jersey, I confess that I am unable to see the analogy between the two 
cases ; nor do I perceive how a judgment between endorsee and maker 
is res judicata between endorser and maker. There is no privity be- 
tween endorser and endorsee so far as the endorser's right of action 
against the maker is concerned, for that right of action grows out of 
the relation between the two latter created by the note, xhere is no 
endoi'sement back to the endorser. Nor has the endorser any agency 
in obtaining the judgment against the maker. How then does the 
doctrine oi res judicata apply! 

In the present case the note was passed to the endorsees (who ob- 
tained the judgment) for value, upon the responsibility of the endorser, 
as well as of tiiat of the maker, and the endorser was morally and 
legally bound to them as much as the maker was. The endorser paid 
the judgment, and received back the note, and this, I think, placed 
him upon the same footing, as respects the maker, upon which he was 
before he passed the note away. jPerhaps, as before intimated, if he 
had desired an assignment of the judgment, he could not have ob- 
tained it The note was not an accommodation note as between 
maker and endorser, and there may be a question whether an action 
could be maintained by the latter for money paid to the use of the 
former. The note is now in the hands of a holder who took it for 
value from the endorser, having no knowledge that a judgment was 
once obtained upon it The maker has no valid defence to it, other 
than the purely technical one to which I have referred, and that, I 
think, cannot prevail. 

Equity, as applicable under the code and commercial policy, favor 
also, 1 tliink, tne doctrine contended for by the defendant 

With these views, I must adhere to the ruling at the trial, and if I 
should err, leave my error to be corrected by the Supreme Court 
New trial denied. 
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Vol. XII.] NEW YORK, AUGUST, 1854. [Monthly Part- 

Court of QL^ptalB. 

[State of New YotTc.^ 

Jebemiau Loonie and Others, Appellant against Eobebt Hooan 

Respondent. 

Uoder aa a^ecment, bj the terms of which F. & W, were to erect upon a lot of ground 
then owned b/ U. a building of a certain kind and description, H. agreeing to advance to 
F. A W. the sum of $1300 towards the erection of the building, upon the enclosure of 
which H. was to convey the lot to F. A W. for the sum of $1700, and take from them 
simoltaneoasly with the deliverj of the deed a bond and mortgage to secure the said 
$1700. Beid thai H. was not the owner of the building withm the meaning of the 
*'Act for the better security of mechanics erecting buildings in the city of New York/' 
Laws of 1880. p. 412. 

Tbe case of McJDtrmoi v. Pcimer^ 11 Barb., S. C. R, holding the contrary doctrine, orer- 
mled. 

This was an appeal from the Qeneral Term of the New York Com- 
mon Pleas, affirming the judgment of the Special Term, dismissing 
the complaint of the plaintiffs, and granting judgment in favor of 
the defendants, in an action brought under the provisions of the 
Act for the better security of mechanics, &c., passea April 20, 1830, 
as amended April 13, 1862, to recover the vidue of certain works per- 
formed and materials fumidied \)j^ the plaintiffs, and used in the erec- 
tion of a house on the northerly side of Eleventh street, in the city of 
New York, alleged to be the property of the defendant. 

It appears that on the 19th Julv, 1849, an affreement was entered 
into between Bobert Hogan, the aefendant, of me one part, and Peter 
J. Flinn and James MuUaney, of the other part, whereby it was mu- 
tually agreed that Hogan should sell to Flinn and Mullaney the lot 
upon wmch this house was afterwards built for $1700 ; that Flinn 
and Mullaney should forthwith erect upon tiie said lot a four story 
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building, twenty-five feet wide and fifty feet in depth, similar, in all 
respects, to a certain building in Twelfth street, owned and erected by 
Gleeson and Harman, which said building, it was mutually agreea, 
should be the pattern house ; that Hogan, to aid in the erection of 
said house, should loan and advance to said parties, at certain times 
therein specified, $1300, and that when the said house was enclosed 
he shouhi deliver said parties a warrantee deed for the said lot. It 
was further agreed, that simultaneously with the delivery of the deed, 
said Flinn ana Mullaney should execute and deliver to the said Hogan 
their bond, secured by a mortgage on the said premises for the said 
purchase money, and also for tne several sums loaned and advanced 
or to be advanced thereon by him. 

It was further mutually agreed, that if the said Flinn and Mullaney 
should refuse or neglect to complete the said intended house, or if the 
diligent prosecution of the work thereon should at any time after the 
date of tne contract be suspended for ten days, then, and in such case 
said Hogan should have the right to insist on the payment of all ad- 
vances he had made, and to sell at public or private sale all the right, 
title, interest, and estate of the said Flinn and Mullaney in and to 
said premises, and to apply the proceeds to the payment of all sums 
due or to beeome due on or on account of said premises, rendering the 
surplus, if an^, to Flinn and Mallaney, Ho^n to give one week's 
notice of his intention to sell to said Fnnn and Mullaney. 

Flinn and Mullaney began to build under that contract in about 
fourteen days after the date of the contract On 11th August, 1849, 
the plaintiffs agreed with Mullaney to furnish certain cut stone for 
the said house, for the sum of two hundred dollars, payable weekly, 
in proportion to the quantity of stone delivered. Thej ftimished and 

§ut up ^160 worth of the said stone, and in September Mullaney gave 
lem an order on Hogan, the defendant, for $160, for stone delivered 
to him in Eleventh street. On 1st October, 1849, Hogan, in the pre- 
sence of Loonie, one of the plaintiffs, asked Mullaney if he would give 
an order on him in favor of the plaintiffs, to be paid from time to time 
in instalments as the payments shall become aue, for the stone fiii^ 
nished by them, and if so, he would accept it Mullaney said he 
would. Loonie was satisfied with that, and Hogan told Loonie that 
any time during the day^ he would come up with it he would accept 
it Mullaney on that a.ay signed and delivered the order to Loome, 
according to agreement Mullaney saw Hogan afterwards, and he 
said he would not accept it The service of me vmtten account of 
the plaintiffs, duly verified, on or about the 3d day of October, 1849, 
is aomitted by the pleadings. Hogan afiierwards paid several snins 
of money to Flinn and Mullaney, under the contract, and on the Ist 
day of April, 1850, he executed and delivered a fidl covenant deed of 
the said premises to Peter J. Flinn. 

DwrUn^ton <k Scatty for the Appellants, made and toned the fol- 
lowing points : 
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I. Hoffan's contract with Flmn and Mullaney was a building con- 
tract. He thereby agreed with them that thev should forthwith erect 
on his lot in Eleventh street, a four-story brick house, agreeable to a 
certain plan and specification, (the pattern house,) and that he would 
pay them $1,300 to aid in the erection thereof, in instalments as the 
ioorh progressed; and reserved to himself the right, in case the dili- 

fent prosecution of the work thereon, at any time thereafter, should 
e suspended ten davs, to insist on the immediate payment of all his 
advances, and to sell, at public or private sale, all their riffht, title, 
interest, and estate in said premises, and to apply the proceeds of such 
sale to the payment of all sums due, or to become due, on or on ac- 
count of the said premises. 

n. Hoffan continued to be the owner of the premises, notwith- 
standing tne building contract contained an agreement to sell the 
said lot to Flinn ana MuUaney, when inclosea. (11 Barbour S. C. 
Rep., p. 9 ; 5 Metcalf Rep., p. 78 ; 6 Gushing Rep. p. 58 ; 14 Pick- 
ering Kep., 49 ; 1 Selden Rep., p. 151 ; 6 Hill S. C. Rep. p. 525 ; 
6 John. Ch. Rep., 223 ; Story on Eq. Juris., §§ 714, 716, 749 to 
751-790.) 

m. The word " owner," as contained in the Lien law — (Laws of 
1830, p. 412, and 1832, p. 181)— embraces every person in interest 
who, by contract with " the builder, or other person" erecting the 
house, shall be obligated to provide the whole or any part of the 
building fund. 

IV. Ho^n being the owner of the lot, and by his contract having 
agreed to tumish $1,300 for the erection of the house in instalments 
as tlie work progressed, and payments to Flinn and Mullaney having 
subseq^uantly accrued under his contract with them, is liable for work 
and materials done and furnished towards its erection, to that extent, 
in the same way and equally as he would have been, had not the con- 
tract contained any terms of sale. 

V. Flinn and ituUaney's order on defendant to pay plaintiffs $150 
for the stone work, was an equitable assignment of so much of the 
funds agreed to be paid to them by defendant for the erection of the 
house, and therefore it was not necessary that it should be accepted 
in writing — ^nor indeed that it should be accepted at alL {Morton v. 
NmfUyr^ 1 Hill, 583, and cases there cited. 4 Simon's Rep. p. 607.) 

VL Hogan's promise to accept and pay the order to be drawn by 
Flynn and Mullaney on him for ftl50, was a promise to i)ay money 
due from him to them, direct to plaintiffs, in lieu of paying it to Flinn 
and Mullaney, and was therefore binding. {Barker v. Baoklm^ 2 
Denio 45.^ 

The juagment of the special term ought to be reversed and a new 
trial ordered, with costs to abide the event. 

i- John B. Dillon^ for the Respondent, contra. 

L The agreement set forth in the bill of exceptions, is not a con- 
tract for the building of a house, but a contract for the sale of a lot— 
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" The said Flinn and Mullaney agree and covenant to purchase, and 
do herebjjr purchase the above described lot, &c." Such a contract is 
not within the scope of the lien law. 

n. Mnllaney testifies that he was bnildine a house for him^lf on 
said lot, and the language of the proposal addressed by the plaintiffs 
to Mullaney, shows that they regarded him as owner, and treated 
with him as such, 

in. The subsequent delivery of a warranty deed to Peter J, Flinn, 
is no proof of ownership in the defendant, because the deed was made 
in fulnlment of the previous contract. Mullaney had assigned his in- 
terest in the contract. 

IV. Even if Hoffan were the owner of the house, he would not be 
liable under the old lien law, unless it appeared that there were pay- 
ments to be made to his contractor enbae^uent to the service of an at- 
tested accoimt upon him. E. S., vol. U., p. 648, § 13, 3d Ed. No 
evidence of any such payment is presented in this case; on the con- 
trary, Mullanev states that nothing was paid to him after the order 
was given to plaintiff, that is, after the 1st or 2d of October, whereas 
the attested account bears date October 3d, and was served on the 
defendant " on or about the third day of October." Therefore, no 
payment was made (nor is it proved that any money became due) to 
the contractor, (supposing Mullanev to be such,) after the service of 
the attested account on the defendant. Therefore, the defendant is 
not liable under the section of the lien law above referred to. 

V. Tlie promise to accept Mullaney's di-aft is void, because : 

1st. There was no consideration, the work having been all com- 
pleted at the time the promise is said to have been made. By the 
complaint it appears that tlie work was done, &c., " up to, and on or 
about the 8th day of September;" the date of the alleged promise was 
on or about 2d day of October. 

2d. There was no A^Titten undertaking signed by the defendant 

3d. There is no evidence that the order or draft was ever presented 
to the defendant for acceptance, wliile he had any fund belonging to 
Mullaney in his liands. 

4th. liie order does not designate any particular fund out of which 
it was to be paid. 

5th. Even though it did, it does not appear that, (at the date of the 
order, or ever afterwards,) their was any tund belonging to Mullaney 
in the hands of tlie defendant The contrary may be presumed irom 
Mullaney 's statement, that " nothing was paid to nim after the order 
was given to plaintiff," and also from me fact that the defendant, 
Hogan, shortly afterwards advanced to Mullaney, three hundred dol- 
lars not due under the contract. 

For the above reasons, it is submitted respectfiilly, that the judg- 
ment of the New York Court of Common Pleas should be affirmed 
with costs. 

Denio. J.: — ^The act entitled "An Act for the better security of 
Mechanics and others erecting Buildings in the City and County ol 
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New York," provides that every mechanic doing any works towards 
the construction of any building in the city of New York, erected 
under a contract in writing between the owner and builder, or other , 
person, " may deliver to the owner of the building an attested account 
of such labor, and thereupon such owner shall retain out of his subse- 
quent payments to the contractor the amount of such work and labor, 
tor the benefit of the person so performing the same," (Stat, of 1830, 
p. 412-^1.) 

The subsequent section of the act provides for the adjustment of the 
account between the contractor and the party who rendered it, when 
it shall be disputed, which is to be brought about by arbitration, if 
the parties cannot agi'ce ; and when the amount due snail have been 
determined, if the contractor shall not pay it in ten davs, " the owner 
shall pay tihte same out of the fund as above provided, and which 
amount due may be recovered from the said owner by the creditor of 
the said contractor in an action for money had and received to the use 
of said creditor, and to the extent in value of any balance due by the 
owner to his contractor under the contract with him, at the time of 
the notice first given aforesaid, or subseauently accruing to such con» 
tractor under the same, if such ainount snail be less than the sum due 
from the said contractor to his creditor, {§ 4.) K, by collusion or 
otherwise, the owner of the building shall pay the contractor in ad- 
vance of the times of payment mentioned m the contract, and ihere 
diall not be enough left to pay the party who shall have served the 
account, the owner shall notwithstanding be liable to the party, as 
tiiourfi such payments in advance had not been made," (§ 5.) 

This is the whole of the act ; and the question in this case is, whe- 
ther the relation between the defendant, of one part, and Maloloney 
and Flinn, of the other, is that of owner and contractor for building, 
within the true construction of the statute. Assuming that the con- 
tract for the sale of the lot was entered into in good faith, and witliout 
any views to evade the provisions of the lien law, it certainly pre- 
sents a a different case from the one which was primarily in the con- 
plation of the legislature. 

The object of the law was to enable a laborer, mechanic or sub- 
contractor, to attach in effect in the hands of the person for whom the 
building was erected the debt which the latter might owe to the im- 
mediate contractor on his contract for the work. As no lien attached 
to resX estate, the title to the lot is not a matter of any importance, 
and the question would be the same so far as I can perceive, if one 
should agree to lend money to the owner of a lot, to enable him to 
build a house thereon, with an agreement to secure the loan by mortr 
gage when the building should be completed. It would not be ser- 
iously contended, in sucn a case, that a mechanic or laborer employed 
by mo borrower could proceed under this act to reach the money 
agreed to be loaned. The remedy which the statute gives is against 
money due to the principal contractor for the work which he agreed 
to do, but which the sub-contractor or mechanic has actually per- 
formed for him. It does not extend to money payable to the con- 
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tractor on any other account. It is qriite reasonable that the party 
meretorionsly entitled to be paid for the work, should be allowed to 
intervene between the owner for whom the house was buiit, and the 
person who has contracted to build it, and to divert the course of the 
payinents which would have passed into the hands of such contractor 
to his own. It is a form of equitable sub-rogation regulated by statute ; 
but it is Umited b^ the act to the plain case of money due upon con- 
tract for performing the wook. He case is equally without the 
letter of flie statute, if it is the " owner of the building ^' against 
whom the remedy is given. In this case, although the title of tne lot 
remained in the deiendant, Mullony and Flinn were erecting the 
building for themselve and not for the defendant They, and not the 
defendant, were to own it when it should be completed. The money 
which the plaintiffs seek to obtain is money agreed to be loaned and 
not a debt agreed to be paid. It is only the latter to which tlie statute 
refers. If public policy or the just interests of laborers and mechanics 
require that the remedy should be extended so as to embrace the case 
of money agreed to be advanced otherwise than by a party contract- 
ing to have a building erected for himself, it is for the legislature to 
provide for such cases Dv new enactments. 

I am aware that the Supreme Court of the city of New York has 
arrived at a different conclusion in a similar case ; but with evenr dis- 
position to concur in opinion with so respecteble a tribunal, i find 
myself unable to assent to the judgment in that case. {McDermoU v. 
Palmer, 11 Barb. S. C. K., 9. 

I see no reason to doubt but that the parties to the contract for the 
sale of the lot intended in good faith to make the precise bargain con- 
tained in it. It is not an unreasonable, nor I believe an unusual, ar- 
rangement for the owner of town lots to connect with a contract to sell 
them an agreement to loan money to the purchaser to be expended in 
building upon them, taking a lien upon tne real estate to secure both 
thepurchase price and the money loaned. 

There is no ground for holding the defendant liable on the draft> 
considering what was said between the parties as an agreement to ac- 
cept, it is unavailable for two reasons ; ^st, it was not in wi-iting, (1 
K. S. 768, §§ 67, 8), and second, the plaintiffs were to present the bUl 
to the defendant on the same day on which the conversation was had^ 
and it was only on that condition that the defendant agreed to accept. 
It does not appear to have been presented at all. There was no pro- 
mise topay for this work except what was said about accepting the 
bill. The ruling in the court below was therefore correct ima the 
judgment ought to be affirmed^ 
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IS. S. Srxftxxov (Sonrt 
[General Term^ April 13^A, 1853.] 

Before DUBR, CAMPBELL and BOSWORTH, Juaticeo. 

Henby C. Bow£b, et al.^ agamsi 2iENAs ^N'ewell, and Others. 

The aetioD was against the defendant, as indorser of a check payable at a bank in Oonneo- 
ticut on a da^ sabeequent to iu date, which was presented for payment on that day, and 
dne notice of its dishonor Ki?en to the defendant It was proved on the trial that it was 
the usage of all the banks in Goonecttcut not to allow days of grace upon checks on 
time, and that by the laws of Connectioat the allowance of grace is goremed by usage. 

Held, that sTidence of the usage and of the law of Connecticut was properly admitted, and 
established condusiFely the right of the plaintiff to recoyer. 

Judgment accordingly. 

This action was brought to recover of the defendants, Searls as 
Makers, and the detendant, Kewell, as indorser of the check. 

$20y0. New York, Oct 5th, 1849.. 

Cashier of the Thompson Bank. — ^Pay 2ienas Newell, or order, two 
thousand dollars, on the 13 th instant. 

fSigned,) Belia Ssabls & Son. 

(Knd.,) Zenas Newell. 

This cause was formerly tried in this court, (a) when it was decided 
that the check in question was not, on its face, by law entitled to days 
of grace ; and that, however that might be, proof of a custom of tne 
Thompson Bank and other Banks in Connecticut, to pay such checks 
accoraing to their face was admissible, and controlled the parties to 
such check. Judgment having been given for the plaintiffs, the Oourt 
of Appeals granted a new trial, and a majority of that court held, that 
the check on its face was entitled to grace ; and that this being the 
law, and the check being according to this rule of law, payable three 
days after the day named on i|s face — ^proof of a usage contrary to the 
law — and that it was payable according to its &ce, was not admissible 
to control the parties. 

The following opinion of the Court of Appeals was delivered by 
Mr. Justice Jomison : 

^^ Johnson, J. — ^The main question in this cause is, whether an in* 
stroment in the following form is, or is not entitled to days of grace • 
"New York, Oct 6th, 1849. Cashier of Thompson Bank.— Pay 

(a) Sea case folly reported. 6 Sand. & 0. R., 826. 
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Zenas Newell, or order, two thousand dollare on the 12th instant. 
(Signed,) B. Searls & Co. (Endorsed,) "Zenas NewelL" The 
Thompson Bank is in the State of Connecticut. Whether days of 
^*ace are to be allowed upon this instrument does not depend upon 
its being drawn upon a bank, for in that case the rule would be gene- 
ral, and deny grace to all bills drawn upon banks. The contrary was 
adjudged in respect to a bill drawn at sixty days after date, in Wood- 
rwff' vs. Ths Merchants Bank, (25 Wend. 673,) S. C. m error, (6 
IIill, 174.) I do not see what difference, in the legal rights of the 
parties, it would have made if the check in suit had been worded 
" seven days after date" instead of saying " on the 12ih inst," and 
yet, if it had been sthoee words, there womd have been no possible 
OTound for distinguishing tlie case fix)m Woodrv^ vs. The MercTiwnJU 
ncmk. No case nolds to the contrary except in ths moMer of Brum.^ 
(2 Story, 602.) In that case, however. Judge Story puts his opinion 
upon a variety of grounds besides this, and upon this nis opinion does 
not seem to me capable of being sustained. He says, " the agree- 
ment pressed is that checks are fuways payable on demand, and that 
when payable at a future time they become inlaid bills ;" and after 
saying that " a check is not less a check for being post dated," (wi^ 
which Mohawk B<mk vs. Roderick asrees, 13 Wend. 133 S. C. 1 4, Wend. 
344,") he adds, " it is commonly, though not always payable to the 
bearer ; but I conceive it to be stiU a check if drawn on the hav^ or 
hanker, although payable to a particular party only by name, or to 
him, or to his order. It is usually also made payable on demand, 
though I am not aware this is an essential requisite. The distinguish- 
ing characteristics of checks, as contra-distinguished from bills of ex- 
change, are, (as it seems to me) that they are always drawn upon a 
bank or banker ; that they are payable immediately on presentment 
without the allowance of any days of grace ; and that they are never 
presentable for acceptance but only for payment" Of all these cha- 
racteristics, the only one that can serve any purpose in dertermining 
whether any particular instrument is a check or a biU of Exchange, is 
that it is drawn upon a bank or banker. The others may or may not be 
legal qualities which belong to checks aft»r they are ascertained to be 
checks, but do not aid in (fetermining their character. The citations 
from Kent's Com. in the same opinion, are merely to the same effect, 
and the case, on this branch of it, is, after all, put upon the statement 
that by the usage of banks and the understanoing of parties, such in- 
litruments are ^ways treated as payable on the very day designated 
as the day of payment. We have, however, seen that by the law of 
this State, as expounded in the court for the correction of errors, that 
conceding any instrument to be a check, which is drawn upon a bank, 
it does not therefore possess the quality of being payable on the day 
when by its face payment is to be made, but that unless it be payable 
on demand it has days of grace. 

The usa^ which was proved in this case ought to have been 
excluded m accordance with Woodruff vs. The Merchant^ 
Bamk. 
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The judgment of the Superior Court and of the referee, should be 
reversed, and a new trial ordered, costs to abide the evetft." 

On the first trial, there was no proof as to the laws of Connecticut, 
and the cause was tried and decid!ed upon the assumption that it was 
the same as in this State. 

The cause coming on for trial, the plaintiflfs counsel admitted that 
the check was protested without allowing grace, and liiat according 
to the rule adopted by the Court of Appeals, in the absence of proof 
of a different rule in Connecticut, this was before it was due ; but he 
claimed that by the law of Connecticut, where the check was paya- 
ble, and which governs this case, a different rule prevails, ana that 
by that law the check was not entitled to ^ace. 

To prove this to be the law of Connecticut, the testimon;;^^ of emi- 
nent judges and lawyera was produced, and also the adjudication of 
the courts of that State, and of other States, recognized there as law. 
Proof to the effect that a general usage is law in that State, and held 
to control the parties, having been given, the testimony of merchants, 
bankers, and men of business, as to the existence of such usage was 
produced to show that by law the check was not entitled to grace. 
The defendant offered no proof. 

The Court, on the ground that the case presented questions of law 
only, directed a verdict for the plaintiffs ror the amount claimed by 
the check, and gix per cent, interest. The amount of the plaintiffs' 
claim will be subject to be increased if the Court should be of opin- 
ion that seven per cent, interest should be allowed, and to be ftirther 
increased if damages on the protest of the check are allowable. 

The plaintiffs mpved for judgment. They also moved that the 
amount of the verdict be increased by allowing seven per cent, in- 
terest and three per cent, damages, according to the Kevised Sta- 
tutes. 

Asa ChUdj on behalf of the plaintiffs, made and argued the follow- 
ing points: — 

1. The check being drawn on a bank in Connecticut, and payable 
there, is governed as to its construction and import, and of course as 
to the question of grace, by the law of tliat State. See cases collected, 
4rCow. 4.,410. 

n. The case shows, that the law of Connecticut is, that checks on 
time upon banks, like the one in question, are payable according to 
their face, without grace, and of course, this check was not entitled to 
grace and was protested at the right time. 

1. The existence of this law, as a matter 'of fact, was directly in- 
volved in the issue to the jury, and was conceded to be established 
at the triaL The plaintiffs claimed to have proved it, and requested 
the Court to submit the question to the jury; and it was upon the* 
distinct ^und and so conceded, and there was no dispute as to the 
&ct8, including the fact of the existence of this law, ana that the case 
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presented questions of law only, and the facts claimed by the plaintiffs 
being admitted that the verdict was, or by law could have been 
directed. The admissibility of the testimony establishing the facts is 
an open question, but of the facts including this fact, it must be taken 
as conceded that there is no question. Code, 285. 

2. But aside from this concession, the case shows that the existence 
of the law of Connecticut, as claimed by the plaintifis, was incontro* 
vertably established. 

1. The case of Oahom vs. Smithy decided in this Court, in which, 
in the opinion of the late Chief Justice Jones, it was held, that such 
checks are not entitled to grace, and that the usage as to the time of 
payment, furnishes the rule of law in that respect, and controls the 
parties, has been recognized by the Supreme Court of Errors of Con- 
necticut, and is expressly affirmed by the judges of that Court, and 
eminent lawyers of that State, to be the law of Connecticut See JSU- 
gore v. Bvlkley^ 14 Conn. 362, where in a note to that case, OfS>ome 
V. Smith is reported. 

2d. It is the well settled law of Connecticut, that different descrip- 
tions of commercial paper are governed by different rules as to the 
allowance of grace, depending entirely upon the usage prevailing as 
to each respectively. The rule of law there is well settled, that a 
general usage as to the time of payment of any class of such paper 
is the law of that State, and controls the question of grace upon such 
paper, and that there is no other law but usage allowing grace on any 
paper. Several classes of paper entitled to grace by the law of New 
York, are there not entitled to grace. The usage thus settled to be the 
law of Connecticut, is universal, that checks &e the one in suit are 
not entitled to grace. 

-^3d. The several cases in the Supreme Court of the United States, 
and other courts, named in the case, in which this rule as to usage 
has been adopted, have been expressly recognized, and are shown by 
the case to be the law of Connecticut EUgore vs. Budldey^ 14 Conn. 
862 ; Bridgeport Bank vs. {Dy&rj 19 Conn. 136 ; 9 Metcalf, 503, 
604. 

III. The testimony, taken subject to exception, of reports of cases 
adjudicated, and cases recognized as law, by the Supreme Court of 
Errors of Connecticut, and of judges and lawvers, to establish the law 
of that State, and upon which the law was snown to be as. claimed 
by the plaintiffs, is free from objection. 

The admissibility of the testimony to prove the law is really the 
only question ; for, if the testimony was admissible, it is conceded, in 
effect, that the law is established. 

I. The witnesses, being judges, and lawyers, who had knowledge 
of the law, were competent to prove it. And the reports of adjudica- 
tions as to the law, were competent for the same purpose. 

n. The subject matter of the testimony was proper, as tending to 
flhow the fact of the existence of such law. 

1. It was direct to the fact of the existence of the law claimed. 
Such is the decision and testimony, that the rule in Oahom vs. Smith 
18 the law of Connecticut 
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2. It shows that usa^e is the law^ and thus directly furnishes a rale 
to deteimine what the law is ; and is eijuallj conclnaiTe in connec- 
tion with the other proofe, as to the fact in question. 

3. The testimony as to usage was properly receired, in connection 
with the rule of the law, as to its eJSect, and furnishes a link in the 
chain of testimony to establish the principal fact — ^the Existence of the 
law. 

4. The objection, that the testimony only shows a rule of evidence 
to prevail in (Connecticut^ and does not show a rule of law as to grace» 
dinerent from that prevailing here; and the objection, that usa^ can- 
not control an established rme of Law, ai*e equally untenable m £Eict 
and in law. 

Tlie objections are answered by the whole case. 

IV. The interest should be cast at seven per cent, instead of six. 
There should be added, also, to tiie amoxmt of the verdict the three 
per cent damages prescribed by statute on the protest of bills. 

1. The contract was in New i ork, that this check should be paid 
at the Thompson Bank according to its face. That contract was 
broken. It was not a contract to pay interest, but that the bank 
would pay the amount at the time named; and the law of New York 
controls as to the rate of interest on the breach of the contract 

2. The Supreme Court of Errors of Connecticut have adopted this 
rule in the case of a check drawn there on a bank in New York. 
Bridgeport Bwnk v. Dyer^ 19 Conn., 136. 

Chmiea T. Porter for the defendant, contra. 

L The question whether days of grace are to be allowed on the 
instrument in suit, is to be determined according to the law of the 
State of Connecticut. 

1. The evidence as to what is the law of that State in this respect 
being wholly introduced by the plaintiffs, is to be taken together, and 
tiie law is to be ascertainea, not from the statement of any single wit- 
ness, but from all the testimony, and the statutes and decisions referred 
to by the witnesses, considered as a whole. 

2. The general law of the State of Connecticut in relation to the 
allowance of days of grace on commercial paper is, except as varied 
by statute in resect to promissory notes under thirty-five dollars, like 
our own. This is presumed to be so, and it is proved by the testi- 
mony. 

3. By the common law merchant, and by the law of New York> 
the instrument in suit is entitled to days of grace. Chitty on Bill8> 
409 ; 8 Wheat, 162 ; 4 Doug. 

4. There is no evidence in the case that this general rule of law 
has been varied in the State of Connecticut by statute, or by judicial 
decisions, or by custom or usage judicially taken notice of by the 
courts. 

It appears on the contrary, that this general law has been recog- 
nised m that State by the legislature. 
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The language of the statute referred to is identical with that of the 
English statute, 8 and 4 Anne, c. 9, which was held in Brown v. Har- 
raSen^ 4 T. E., 148, to have conferred days of grace upon promis- 
sory notes. 3 Terg., 210 ; 1 Ld. Kaymond E., 144 j 9 Wheat. 681. 

The cases referr^ to by* the witnesses decide nothing respecting the 
general law, Hut only that evidence of usage is admissible to vary or 
control it. 

It appears from the evidence that, if such a usage exists in Con- 
necticut as is claimed, the courts do not take notice of it unless it 
is specially proved ; that it would be allowed to be proved in any 
case, and then, but not until then, to control the general rule of law. 
but its existence in that State appears never yet to have been proved 
in its courts. 

5. The evidence taken together admits of no other conclusion than 
that, where there is no proof of a usage or custom to the contrarj- , 
the law of Connecticut allows days of grace upon instruments in the 
form of the one in suit. 

6. The rule Aat the law of the nlace of contract shall govern, is a 
rule of international comity, and tne " law '' which it contemplates 
is that fixed and determinate rule of general application in sncn state 
or country, judicially noticed hj^ its courts and founded in its common 
law or statutes, or judicial decisions, and does not at all embrace local 
usages existing in such country which are taken notice of by its own 
courts only when specially proved. 

n. The question whether evidence is admissible here to ^rove the 
existence oi a local usage in the State of Connecticut, not judicially 
reeogniised by its courts, and opposed to its general law, is to be 
determined according to the law of our own Stae. 

1. This is purely a question of evidence. WiU the court allow evi- 
dence to be given for the purpose of contradicting a settled rule of 
law, or for the purpose of varymg the legal construction and effect of 
a written instrument ? 

2. Questions as to the admission of evidence relate to matters of 
procedure; they pertain to the remedy, and are to be determined 
according to the law of the country where the court sits. 2 Kenfs 
Com. 578 [464] ; Story on Conflict of Laws, § 534 a ; Totes v. Th^om- 
son^ 3 Clark & Fin., 577, 580 ; EUlgore v. JBvlkdey^ 14 Conn. 862 ; 
Story on Conflict of Laws.. 

3. The Court of Appeals passed upon this question when this cause 
was before it 

in. The interest was properly computed at six per cent. 

li^en the contract specincally gives interest, the law of the place 
where the contract is made is to govern the rate ; but where interest 
is not stipulated in the contract, and the money is payable at a stipu- 
lated time, and there is de&ult in the payment, the law of the place 
of payment regulates the rate, for the default arises there. 2 Kent, 
675 [460] ; Cooper v. Waldeglave^ 2 Beavan, 282 ; Peck v. Mayo^ 14 
Vermont, 33 ; ISoofidd v. Day^ 20 Johnson, 102 ;' Mlgore y, BvikUyf 
14 Conn., 87T. 
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. lY. In relation to the motion for three per cent, damages under 
the statute, the plaintiffs are in this dilemma : if the insti*ument is 
considered a mere check, the statute does not give them any damages; 
if it is held to be a bill of exchange, thej are not entitled to any- 
thing. 
No such claim was made on the trial. 
V. The motion for judgment should be denied, and judgment 
ordered for the defendant. 

By the Cowrt. Duee, J. — ^It appears very clearly, from the opinion 
of Mr. Justice Johnson, with a certified copy of wnich we have been 
furnished, that our former judgment in this case was reversed by the 
Court of Appeals, upon the single ground, that upon the report of the 
Keferee, tlie case was not distinguiSiable from that of Wood/ruff v. 
The Merchmitff Bank^ in which the judgment of the Supreme Court 
was affirmed in the Court of Errors. (25 "Wend., 673. 6 Hill, 172.) 
The learned Judge expressly says, that in accordance with that deci- 
sion the usage which was proved before the Referee, ought to have 
been excluded. 

It is certain, however, that the usage which was offered to be prov- 
ed in Woodruff r. The Merchant^ Bank^ being confined to the banks 
of this city, was strictly local, nor do we at all doubt that it was upon 
this grotmd that the evidence was rejected. 

Tlie chai'acter of the usage excluded the presumption that the con- 
tract of the parties was made in I'eference to its existence, and it is 
familiar law, that it is only when this presumption is raised that the 
usjige is binding. When a usa^e applicable to the contract is gene- 
ral, the knowledge of the parties and their intention to adopt the 
usage are inferred from the mere fact of its existence, but to bind 
them by a local usage, their knowledge of its existence and their in- 
tention to follow it, are not inferred, but must be established by direct 
or circumstantial proof, {fidbay v. Uoyd^ 3 Bing., 793. Palmer v. 
Blachhume^ 1 Bing., 61. Kingston v. ITnibbs^ 1 Camp., 505.) In 
Woodruff V. The Merchant^ JSanky no such proof was given, or 
offered. 

It seems to us a necessary conclusion, that the Court of Appeals in 
refenniig to the decision in Woodruff v. The Mercha/rUs!^ Bankj as a 
controlling authority, must have regarded the usage which was proved 
before the Eeferee as merely local, and in reality confined to the 
bank on which the check in question was drawn. It is only on this 
supposition, that this decision as bearing upon the question of usage, 
could with any^ jpropriety be referred to at all. The Referee had 
stated in his opinion, which was before the Court, that the parties 
were bound by the usage of the Thompson Bank, upon which the 
check was drawn, and it is this opinion, as we are persuaded, that the 
Court of Appeals in declaring that its own judgment was conformed 
to that of the Supreme Court, and of the Court of EiTors in Woodruff 
V. The Merchants^ Bcmky meant to overrule. It is true, that the usage 
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proved before the Eeferee was far more extensive than that upon 
which he rested in part his decision, but the opinion of Mr. Justice 
Johnson shows that the fact was overlooked. 

Tlie usage as now proved upon the trial wliich the Court of Appeals 
directed, is general, m the broadest sense of the term. It embraces 
all the banks of Connecticut, their dealere and customers, and its ex- 
istence and prevalence are established by evidence which has not 
been controverted, and seems incontrovertible. We cannot hesitate 
to say that the usage, as general, is conclusively proved. 

Hie legal effect of the usage now proved, has not been declared by 
the Coui-t of Appeals, and we ai*e therefore at liberty, and are bound 
to declai'e it, in conformity to our own views of the existing law .And 
it is our deliberate and fixed opinion tbat the law is setSed — settled 
bv decisions far too numerous to be quoted — ^that the interpretation 
or a mercantile contract is in all cases governed, and controlled by 
usage, (4 Tenn R., 216,) where the usage justifies the presumption 
that the contract was made in reference to its existence ; and that 
this presumption always exists when the usage proved is general, 
definite, uniform, and notorious. Li all such cases it is the duty of 
judges to give that construction to the agreement of the parties which 
the usase requires, however widely this construction may differ from 
that, which in the absence of such proof, the terms of the instru- 
ment, or the i-ules of law, would constrain them to adopt. Convinced 
that such is the law, we cannot do otherwise than hold, that in this 
case the evidence of usage was properly admitted ; that it proves that 
die check in suit was not entitled to days of grace, and that con^e- 

auently it was dulv protested, and the deicudant Newell, by notice of 
le protest, duly charged as an endorser. 

Notwithstanding the confidence, as well as ingenuity with which 
the able counsel for the delendant enforced his argument, we cannot 
believe tliat the Court of Appeals intended to give its sanction to the 
doctrine upon which he insisted, namely, that evidence of a usage 
can never DO admitted to vaiy that interpretation of a written con- 
tract which the court would otherwise adopt, or to superaede the ap- 
plication of a rule of law, by which its decision would otherwise be 
governed. Had such been the rule, it is manifest that days of grace 
would never have been allowed ; and were the doctrine now to be 
admitted, it would follow that evidence of usage must hereafter be 
rejected in a vast majority of the cases in which it has been hitheiix) 
received. That the uouit of Appeals has ^ven its sanction to an in- 
novation so extensive and perilous as this, is a supposition that we are 
bound to reject The attention of that high tiibunal may not have 
been fully directed to the cases to which I refer ; but that in the ex- 
ercise of an arbitrary discretion it meant to condemn and overrule 
them, it is impossible to believe. In all the cases that I shall quote, 
(to which a large addition mi^ht readily be made,) it will be found, 
upon examination, that the efiect of the evidence of usage has been to 
vary, and vary materially, that which would otherwise have been 
deemed the legal construction of the contract. In some of the cases 
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the usage effects the change by adding its own tenns to those of the 
contract ; in others, by giving a different meaning to the words of the 
contract, and in many by superseding a rule of law, that the court 
would otherwise have been bound to follow, and apply {Scott vs. Bov/ir* 
dMon^ 2 Bos. & PulL 215 ; Wide vs. WaUera^ 3 Camp. 16 ; Rdbefrtnon 
vs. Clarke^ 1 Bing. 445; Aator vs. Union Ins. Co.^ 7 Cow., 202; 
Mason vs. SJcurrayy 1 Mars, on Ins., 226. (In this case Lord Mans- 
field said, " Every man who contracts, under a usage, does so, as if 
the usage were inserted in the contract in terms.") Brough vs. 
Whitmore^ 4tii Term E. 206; Da Costa vs. Edfnonds^ 4 Camp., 142 ; 
Ross vs. Thwaitey 1 Park on Ins., (Hildyard Ed.) 23 ; Gould vs. 
Oliver. 2 Scott, 252 ; Same vs. Same, 4 Bing. N. Ca., 134 ; Coit vs. 
Com. Ins. Co., 7 John., 383 ; AUegre vs. Mary. Ins. Co., Harr & John, 
408 ; Tumey vs. Etherington, 1 Burr., 848 ; Pelly vs. Roy. Exi. As. 
Cc>.,id. 341 ; Ifdble vs. Kennoway, Doug., 510 ; Salvador vs. JBophms, 
3 Burr, 1707 ; Gregory vs. Christie, 1 Park, by Hildyard, 104 ; Far- 
quharson vs. Hunter, id. 105; Moxon vs. Aikvis, 3 Camp,, 200; 
Grade vs. Mar. Ins. Co., 8 Cranch., 75 ; CoggeshaU vs. Am£T. Ins. 
Co., 3 Wend., 283 ; "^Long vs. AUen, 2 Park., 797, 4 Doug., 276 ; *Nev)- 
m<m vs. CazaleL Park. ; * VaUance vs. Dewar, 1 Camp., 603 ; ^Emga- 
ton vs. Knihb^l Camp., 500; ^Bond vs. Gonzales, Salk. K., 445 ; 

* Gordon vs. Morley, 2 Strange, 1264 ; ^Enderly vs. Fletcher, 2 Park., 
646; *Oiigierys. Jenmngs, 1 Camp., 505; * Palmer vs. Bla^ikbume, 
1 Bing., 61 ; Planch vs. Fletcher, Doug., 251 ; Eyre vs. The Mar. 
Ins. do., 5 Sergt. and Watts, 116. (The usage proved in this case was 
directly opposed to the construction which the same court had pre- 
viously aaopted, 6 Whar., 249, and Sergeant, J., said, " We are not 
able to distmgulsh this case from the numerous cases decided in which 
proof of a usage had been admitted to vary and control the language 
used in a policy^ ami to give a construction different from that which 
it would otherwise ha/ve received.) ^Stewart vs. Aberdeen, 4 Mees. and 
Wells, 211 ; *Ralsey vs. Brown, 3 Day, 346 ; ^Rennie vs. Bk. of Col- 
umbia, 9 Wheat., 482 ; *Zeni>x Bank vs. Page, 9 Mass., 158 ; 

* Jones vs. Fales, 4 Mass., 252 ; *IIoldemess vs. CoUinson, 7 B. and 
Cres., 212 ; *Seaman vs. Gordon, 8 Carr. and P., 392 ; GiUan vs. 
Simpkin, 4 Camp., 241 ; *Scordet vs. Brodie, 3 Camp., 253 ; MiUs 
agt. Bank U. States, 4 Wheat., 430 ; ^Bank of Washington vs. Trip- 
let, 1st Peters, 3 ; and *ChicopeeBanky». Eager, 9 Metcalf, 583 ; * Buf- 
falo Comm^cial Bank vs. Kortright, 22 Wend., 348 ; *J.K^^ v. Mer 

chmi£ Bank of N. York, 15 Wend., 486 ; S. C. in Error, 22 Wend., 
218. In this remarkable case the judges of the Superior Court, of the 
Supreme Court, and the Court of Errors, were all of opinion that the 
construction which the law would otherwise give to a contract be- 
tween a bank and one of its dealers may be set aside by proof of an 
opposite usaj^e.) 

No rule oi law, we readily admit, is better established, or rests upon 
more solid foundations, than that which forbids the introduction of 
parole evidence, to alter or vary the terms or legal import of an agree- 
ment in writing. 
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Nor is there any rule where its scope and meaning are properly ap- 

firehended, Judges should be more anxious to maintain and enforce. 
t is a mistake, however, to suppose (as the observations of Mr. Jus- 
tice Thompson in Rennie v. Bank of Cohiinbia^ have dearly^ shown, 
9 Wheat. 687) that this salutary rule is violated by the admission of 
the evidence of usage to control the interpretation of a mercantile 
contract. The evidence is introduced, not to vary, but to ascertain, the 
legal import of the agreement by ascertaining me sense in which the 
pai*ties meant it should be understood and carried into effect The 
usage when so proved as to justify the presumption that the contract 
was made in reference to its existence, becomes z^pari d'the contract^ 
with the same effect as if it were inserted in terms. Had the words, 
" without grace," followed the order of payment in the check in suit, 
tlie legality of the protest, and conseauently the liability of the de- 
fendant would never have been doubteo. The judgment of law.upon 
the evidence before us, is that these important words are a part of 
the check, and are just as binding upon the maker, the indorser, and 
the bank, as if expressed upon its face. The usage inserts the words, 
and the law makes it our duty to give effect to the insertion. 

It is this consideration, that a general and established usage, is an 
inte^l |)art of oveiy contract which its terms embrace, that explains 
and justifies the decisions in which the evidence has prevailed to set 
aside a rule of law, by whichthe interpretation of the contract, and 
the rights of the paiiies, would otherwise have been governed. As 
" mod/us et coiwentto vincunt legeni^^ the right of the parties by a posi- 
tive stipulation to prevent tlie application of a rule of law, by wliich 
their rights and habilities under their contract would otiierwise be 
determined, is undoubted, and as a general usage is held to afford the 
same evidence of the intentions of the parties, as express words, it must 
necessarily have the same effect. A rule of law at variance with the 
usage is not applied, for the conclusive reason, that the parties have 
agi*eed that it shall not be. And proof of the usage proves their 
agreement. 

The consent of the parties is tlie origin of every usage. When the 
frequency of this consent has created a general and uniform usage, its 
expression is no longer deemed to be necessary, and then the law from 
its just regard to the real intentions of the parties, knowing tliat the 
consent was meant to be given, supplies its expression. 

It is not to be denied that in a few cases judges have held the 
language, that a usage, however general, uniform and notorious, 
inconsistent with an established rule of commercial law, is wholly void, 
and consequently that evidence of its existence in such a case ought 
never to be received. It would, perhaps, not be difficult to diow that 
this language has ori^nated in a misconception of the grounds, and 
true import of the decision of the King's Bench m {Edie vs. The East 
India Co.^ 2 Burr, 1216) ; vide 1 Duer on Jus., p. 361-2, note xxii. 
But it is deemed sufficient to say that the doctrine which it asserts is 
expressly contradicted and overruled by a series of decisions reaching 
back more than a century, continued to the present day, and occurring 



THE NEW YORK LEGAL OBSERVER. 241 

N. Y. Superior Court — BL 0. Bower, eL aL, agst Z. Newell, and others. 

nearly in every branch of commercial law. In most of the cases which 
I have cited, marked with an asterisk, a rule bf law, that must other- 
wise have controlled the decision, was set aside by a proof of an oppo- 
site usa^e, and in all the admissibility of such evidence to prevent the 
application of a rule that would otherwise be followed, is plainly 
declared. 

If prior adjudications are evidence of the law which we are bound 
to declare, those which I have stated press upon our judgment and 
conscience with an accumulated force, which we are unable to resist. 
Upon the authorities, therefore, as well as upon principle, we must 
hold that every rule of law which the parties to a contract may set 
asid© by an express stipulation, is liable to be superseded by an hostile 
usage, and that it is only when an express stipulation, as an illegal 
contract, would be void, that proof of a corresponding usage can be 
juBtly excluded. 

.The propositions I have stated are general ; but it seems to us there 
are special reasons, amounting to a special necessity, for holding that the 
interpretation which judges are bound to give to an order upon a bank 
depends wholly upon the evidence of usage. As a general rule, when 
monies are deposited in a bank, there is no express agreement between 
the depositor and the bank, and in the absence of such an agreement, 
we think it cannot be doubted, that the contract which the law implies 
is, that the orders for payment, the checks of the depositor upon his 
funds, shall be hbnored and paid according to the established and 
known custom of the bank in its relations with other dealers. Hence 
proof of the usage must be admitted in order to show the terms of the 
contract, a contract which from its nature embraces every future pay- 
ment, that upon checks in the usual form, the bank may be required to 
make. Where, therefore, the usaffe proves that an allowance of grace 
has never been claimed by the bank upon checks in the ordinarv 
form, even when paj^able upon a future day, but that invariably sucn 
checks have been paid or protested on the specified day, it will be the 
duty of the court to say, that the parties agreed that no grace should 
be allowed upon the particular cneck in controversy, and that this 
agreement is binding upon all to whom knowledge of the usage 
may be justly imputed. 

it follows from these observations that this case is very plainly dis- 
tinguishable from that of Woodruff vs. The MercJumUf Bamk. The 
oroer in that case was not a check: in the ordinary form which the 
implied contract between the drawer and the bank might reasonably 
have been construed to embrace. It was not a check jpaya52d at the 
counter of the bank upon which it was drawn, but by its terms re- 
quired the payment to be made at a bank in this city. To create an 
obligation to make the payment so required, an acceptance by the 
bank, on which the check was drawn, was indispensable ; and as this 
necessity was apparent upon the face of the draft, it was upon its face 
not a check, but a biU of exchange, and, as such, subject to the rules 
by which bills of exchange, as distinguished from checks, are known 
to be governed. It is evident from the opinion furnished to us that 
16 
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the attention of the Court of Appeals could not have been directed to 
this important distinction. That a check in the usual form, even when 
payable on a future day, must be presented for acceptance, is a novel 
doctrine which we believe lias been hitherto unknown to all the banks 
in this State, and to all accustomed to deal with them. Post-dated 
checks, negotiated before tliey are due, it is settled, not only by usage 
but by express decisions, are not entitled to grace. {Merchant^ Bantc^ 
10 Wend., 304, S. 0. in Error, 13 Wend., 131, SaU^ vs. BwHy 20 Wend. 
205,) and between these and checks payable on a day subsequent to 
that on which they are dated, Bankers and Merchants have hitherto 
been unable to see that there is any ground for a distinction. In each 
case the check, when issued, is pajp^able on a future day. There is a 
difference in the form, none in the intent. In each case the expecta- 
tion is that the check will not be presented for acceptance, but will be 
presented for payment, and will be paid on the day when, by its terms, 
payment is demandable. 

It is, however, alleged, and we are not disposed to deny, that the 
Court of Appeals has decided that a check payable on a dav subse- 
quent to its date is an inland biU of exchanger, which, as sucn, is en- 
titled to the usual days of grace, and can only be protested so as to 
charge an indorser on the day when the grace expires. Such, un- 
doubtedly, is die decision that we are bound to follow, but we cannot 
think that we are bound to understand it in the absolute unqualified 
sense, which, as corresponding with the intentions' of this court, the 
counsel for the defendant urged us to adopt. Tlie Court of Appeals 
has not said, and we hope never meant to say, that in reference to 
checlffl, or any other species of negotiable paper, the necessity for the 
allowance of grace maj; not be superseded by evidence of an opposite 
usage, when the usage is shown to be general, uniform and notorious. 
Such is the usage now established, and we apprehend that it is not 
merely our right, but our duty, to hold that it is valid and controlling. 

The identical question, it now appears, arose and was decided by 
this Court, as we now decide it, in 1837, in the case of Osborne vs. 
Smithy (vide 14 Conn. 366, note), and it is with no ordinary satisfac- 
tion that we refer to the reasoning of Ch. J. Jones, in the elaborate 
opinion by which he there sustained the judgment of the court, as cor- 
responding in all respects with the views, that previous to our Imow- 
ledge of his opinion, we had been led to entertain. 

n. So far, the case has been considered by us as governed by the 
law of this State ; and even upon this hypothesis we have found it 
necessary to hold that this plaintiff is entitled to recover — ^but in real- 
ity it is not upon the law ol this State that the right of the plaintiff to 
the judgment which he seeks, and we are prepared to render, at all 
depends. The check in suit was drawn upon a bank in Connecticut, 
and was there payable, and consequently it is by the law of that State 
that the question whether it was duly protested, and the defendant 
duly charged as an indorser, must alone be determined. Hence the 
counsel for the plaintiff, with commendable prudence, in order to res- 
cue the case from the possible hazard of a wider interpretation being 
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riven to the reversal of our former judgment by the Court of Appeals, 
man we have found it necessary to aoopt, has given evidence of the 
law of Connecticut in its bearing upon the question we are requested 
to decide, as a foreign law ; ana the admissibility and sufficiency of 
the proof so given are the questions that remain to be considered. 

It was admitted on the trial diat there were no questions of fact 
necessary to be submitted to the jury. The Question, therefore, for 
our determination is whether the uncontradicted evidence on the part 
of the plaintiflP, was sufficient in law to entitle him to a verdict ; and 
if this must be decided in the affirmative, the fact that the law of Con- 
necticut is such as was alleged, must be considered as found by the 
jury. Similar remarks apply to the evidence in relation to the usage. 
If admissible at all, it was conclusive, and the usage is established. 

Witnesses more competent aud trustworthy than those who were 
examined to prove the law of Connecticut, could not possibly have 
been selected. Their thorough knowledge of the subject in relation 
to which they were called to testify ; the high judicial station which 
several of them occupy ; the professional eminence and long expe- 
rience of all, clothe their words with a peculiar and commandinff 
authority. Tliere is no uncertaintv or variance in their testimony, ana 
they are fully sustained in every position which they state by the deci- 
sions to which they refer. Tliese witnesses have proved that by the 
law of Connecticut, the question whether any particular description of 
negotiable paper is or is not entitled to days of grace, depends wholly 
npon usage, and that if a general usage exists denying an allowance 
ol grace 1^ checks, payable on a future day, that usage constitutes the 
law, which their courts are bound to follow. As the existence of this 
usage is established by the other witnesses who were examined, the 
proof seems to be complete, that by the law of Connecticut payment 
of the check in suit was properly demanded on the day on which it 
was protested, and consequently that the protest was regular, and the 
defendant duly charged as an indorser. 

What, then, are the grounds of the call that has been made iipon 
us to reject the entire body of the evidence given on the trial ? Why 
is it that we are required to say, that imposing as it seems, it is wholly 
.insufficient in law to maintain the action and warrant a recovery? 

It is possible that we have not fiilly comprehended the subtle rea- 
soning of the ingenious counsel for the deleudant ; but I shall proceed 
to state, as plainly as I can, the several objections upon which we all 
understood nim to rely. 

It has not been shown, it was said, that the validity of the particular 
usage in relation to checks on time, has been settled in Connecticut 
by any express adjudication ; and, in defect of this proof, it was con- 
tended, that we have no right to say that the usage, although proved 
to exist, is established as law. 

Such is not our view of our rights and our duty. In our judgment, 
the evidence isfhich the objection requires, was not at all necessary to 
be ffiven; nor does its absence justify a reasonable doubt as to the 
sajbdency of the proof that has been given. That the Courts in Con- 
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necticut, upon such proof of the usage as is now before us, would be 
bound to declare that the usage is the law of tlie State, is conclusively 
proved ; and hence, the fact that no such decision has hitherto been 
made, is regarded by us as wholly immaterial. It is proljable that 
the exact question has not been brought before the Courts, precisely 
for the reason that the particular usage in relation to checks is so 
general, uniform, and notorious, that no one has hitherto ventured to 
dispute its vaUdity ; nor is it probable, for the same reason, tiat the 
question will ever be litigated. Had ibis suit been brought in Con- 
necticut, the evidence before us justifies the belief that no respectable 
counsel would have been found to advise its defence. 

But, in truth, although the exact question has not been ybrmoHy, 
it has been viHuaUy decided by the Supreme Court of Connecticut. 
It was BO decided by the emphatic approval which was given by that 
Court, EUgore vs. BvUdey^ (14 Conn. R., p. 362,) to the opimon of 
Ch. J, Jones, in O^ome vs. Smith. It was decided by making the 
lud^ent of this Court upon the identical question, in a measure, the 
oasis of its own. The Supreme Court of Connecticut has judicially 
declared, that if the usage in that State is similar to that which was 
proved, in Oahome vs. I^ith^ to be the usage of the banks in thi« 
city, the rule, which the usage prescribes, the law of the State ratifies 
and adopts. The usage now established, establishes the law. 

It has, however, been contended, and this is the last objection we 
shall notice, that the usa^e in question has not been established by 
any evidence that could be legally admitted ; and that without this 
proof the evidence in relation to the law of Connecticut is deprived of 
its necessary support, and, as merely hypotlietical, ought to be re- 
jected. The admission of evidence, it is argued, is, in aU cases, regu- 
lated entirely by the law of the tribunal in which it is offered ; and, 
as the Court of Appeals has decided that the usage, as proved before 
the referee, ought to have been excluded, it is our plain duty, bound 
by that decision, to exclude the evidence in relation to that usage that 
has now been given. 

To this reasoning there is a brief, and we think, a satisfactory reply. 

"We have already shown, that the Court of Appeals has not decided 
that proof of a general usage ought to be excluded, but admitting, 
that such is the import of its decision, it must be borne in mind, that 
in the case before that Com't, there was no question as to the law of 
Connecticut, which was then assumed to be tiie same as our own, and 
that the sole ground of its decision was, that a usage, contradicting a 
settled rule of law, is wholly void, and its existence, therefore, not a 
subject of proof. It is manifest, however, that this reason nas no 
apijlication, where the controversy turns wholly upon a foreign law, 
which holds that a general and established usage, nowever inconsist- 
ent with the rules of the common law, has a paramount and control- 
ling authority, and, when proved, constitutes itself the law that judges 
are bound to follow. In such a case, to prove the usage is to prove 
the law, and to exclude the evidence is in effect to determine that in 
our Courts a foreign law depending upon usage cannot be proved at 
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all. It would be a mockery to say that tlie law of Connecticut gov- 
erns this case, and vet exclude the appropriate and necessary proof 
of its existence, ana in this legal solecism we must revise to be in- 
volved. 

Finally, it cannot be doubted that we are bound to decide this 
cause, as it has been clearly proved it would now be decided in Con- 
necticut. Three of the present judges of its highest Court have been 
examined as witnesses, and the necessary result of their testimony is, 
that were this case now before the tribunal to which they belong, its 
judgment would be certainly and promptly rendered in favor of the 
plaintiff. 

Such, therefore, must be our judgment. 

Our opinion upon the other questions that were discussed upon the 
argument, is in favor of the deiendant We think that the claim for 
damages cannot be sustained, and that the rate of interest is governed 
by the law of Connecticut. 

THie verdict was, therefore, rendered for the proper amount, and 
there must be judgment upon it, as it stands. 

Judgment for the plaintiff, with costs. 



[General Tenn^ 1854.] 

Sefobe CmEF JusTicB Oaklet, and Dueb, Cahpbell, and Hoffscan, 

JusnoES. 

Ebenezeb Seely against Eliza E. Prichabd. 

The Court aX Special Term has the power to enlarge the time for takiog an appeal from a 
judgment to the General Term. 

The &cts sufficiently appear in the opinion of this Court 

JSedy^ for plaintiff. 

<7. F. Wetmorsy for defendant 

By the Court — ^Hoffman, J, : — ^This is an appeal from an order 
made at Special Term, giving the defendant time to make a case, and 
enlarging the time to t^e an appeal from a judgment, to the General 
Term. The action was to recover costs and fees against the plaintiff's 
client A reference was made to A. Grist, Esquire, who reported. A 
new trial was granted by consent On June ^18, 1850, a report of 
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E. Emmet, Esquire, was made for $434 83. Judgment was entered the 
17 January, 1853. On the 20 January, 1853, a consent was given by 
plaintiff that defendant have 20 days to make a case, or to appeal from 
the judgment, with stay of proceedmgs, except that the issue was to be 
of the 18th January : the cause to be put on the calendar for the 
next terra. February 9, ten days fiirther time was given by Moody, 
Mr. Seeley's clerk, in the name of the latter, and sworn to have charge 
of his business, he being sick. March, 5, 1858, ten days further time 
was given in the same manner. It is sworn to that Seeley resumed 
personal attention to his business in May, 1853, and on the 13th of that 
month he writes to Wetmore^ tlie attorney of the defendant, request- 
ing that he would call and see him about the Pritchard case, as his 
strength was feeble September 20, 1853, Seeley notices the cause 
for argument at the General October Term. September 26, he countei^ 
mands such notice. 

Wetmore swears that after he got the note of May 13, he called on 
Seeley, obtained his minutes, and tlien made the case ; that he weat 
to plaintiff's office and settled it, and amendments were inserted in it 
in plaintiff^s handwriting, This is in part corroborated by Van 
Doren. 

The case was left with Bell to print. Seely requested Wetmore to 
send it to him to look at. This was while it was in course of printing. 
Van Doren states that he got it from Bell, and carried it to Seely^ 
The affidavits are unfortunately contradictory, but I do not find tliat 
Seely denies the assertion that a case was left with him and retained* 
In September, 1853, this printing appears to have been going on. A 
portion as printed is produced, amounting to 68 folios. 

In January, 1854, an application was made to the Court for relief 
by asking time, and that Seeley return the case kept in his hands. 

It is fairly deducible from the affidavits that until the 26th of Sep- 
tember, 1868, the plaintiffs did nothing to repel the presumption 
drawn from his letter and notice of trial, that the case was in a course 
of preparation with his own consent. And upon re-examining the 
papers 1 cannot see a denial of Van Doren's statement, that the case had 
on it Seely's own amendments, and had been left with him. 

It may be considered a case for the exercise of a favor in letting the 
defendant in, if the Court had a right to do so. 

The objections of the plaintiffs are: ji/rst^ that the Court, at special 
term, cannot extend the time to make a case. This time is fixed by 
the rules 16, 17 and 18 ; and even if a judge at Chambers may not ex- 
tend the time, a judge holding a Court may hear a motion, and ^tint 
it. (3 P. B., SYS, and Justice MitcheU in Ma^on vs. JcmeSy 1 Code 
Ben., 338.) 

N^eost^ the main question is, whether the Court can enlarge the time 
for taking an appeal. The order is inaccurate in the phrase to perfect 
cm a{ppe<u. None was in truth taken. The authorities are contradic- 
tory, and about balanced. In lLno8Y%. TIkomas, (5 Howard, 303,) the 
Court atgeneral term (3d District,) held, that no such power exists.. 
Justice Wells, in Lowell vs. McChrvdcky (Ibid^ 338,) decided to the 
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same effect On the other side, in OriMmden vs. Adorns^ (1 Code 
Eep., N. S., 22, 1850,) and by Justice Parker in Qumer vs. SiUernaU^ 
(2 Code Kep., 96,) the power was asserted. 

In HeneuU vs. Sa/rriSy (2 Sandf. Rep., 646,) in this Court, heard 
November, 1849, the case was this — ^Notice of the entry of judgment 
was given on the 24th of February, 1849 ; notice of appeal was served 
on the 8th of May. The delay arose from a motion to set aside the 
judgment, which was not decided at general term until the 28th of 
April. ITae Code of 1848 governed. The exception in what was then 
tiie 360th section was referred to as decisive; and it was held that the 
appeal was too late, and that the Court could not relieve the party. 
In The People vs. Eld/ridge^ (7 Pr. Eep., 112,) Justice Barculo 
adverted to UriUenden vs. AdamSy and differed from it. He thought 
tliere was a legislative restriction of the right of appeal which the 
Court could not extend. 

A history of the provisions and variations of the Code on this sub- 
ject is necessary to understand the point. For much of it I am indebt- 
ed to the opinion of Justice Mason in Orittenden vs. Adams. 

In the Code of 1848, the 149th section provided, that the Court, in 
furtherance of justice, and on such terms as might be proper, might 
amend any pleadingor proceeding by adding or striking out the name 
of any party, &c. The whole section consisted of what was the first 
clause of the 173d section of the Code of 1849. 

The additional new clause in 1849 was as follows : " The Court may 
likewise, in its discretion, allow an answer or reply to be made, or 
other act to be done, after the time limited by this act; or by an order, 
enlarge such time, and may also in its discretion ; and upon such terms 
as may be just, at any time within one year after notice thereof, re- 
lieve a parfy from a judgment order or other proceeding taken against 
him, througn his mistake, inadvertance, surprise or excusable neglect; 
and may supply an omission in any proceedings; and whenever any 
proceeding taken by a party fails to conform in any resoect to the 
provisions of this Code, the Court may, in like manner, and upon like 
terms, permit an amendment of sucn proceeding, so as to make it 
conformable thereto." 

The Code, as amended in 1851, divided the 173rd section into two 
flections, and section 174 contains the clause above quoted. 

The present 405th section was the 206th section of the Code of 1848. 
It does not affect the present question, because it has received the 
settiled construction that it relates to the power of a judge out of 
Court, and because it provides for proceedings before judgment solely. 

When we bring together the 405 and 174 sections we find, that the 
time for taking any proceedings in an action before judgment, except 
appeals, may be enlarged by a judge on affidavit at Chambers ; of 
course by the court. One clause of section 174 enables the court to 
relieve a party fit)m a judgment order, or proceeding taken against 
him through mistake, surprise, or excusable neglect. Another clause 
allows the court to supply any omission, and^ amend any proceeding, 
which fiuls to conform to any of the provisions of the act So that 
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relief in every form, at every stage of a suit before judgment, by em- 
largement of time, may be had ; and relief after judgment by staying 
its enforcement, or setting it aside. 

Is tlie taking an appeal after judgment an exception t 

It cannot be doubted that the p&ase " or other act to bo done" is 
suflSciently comprehensive to include an appeal. K an appeal is an 
act in a cause, and its performance is limited as to time by the code, 
it would seem impossible to deny the power of the court to permit it. 

But it is said that an appeal is not an oc^ in a cause but a new action. 
Justice Watson in £ko8 vs. Thomas states this, and refers to Rice vs. 
Floyd in the Court of Appeals, (1 Code Reporter 112.) It is reported 
in Ist Comstock 608. 

I do not see how that case supports the proposition. It merely de- 
cides that the 271 section of the code was applied to future proceed- 
ings in suits pending when the code took effect The suit was not 
pending on the 10th J uljr, the day when it took effect, because judg- 
ment was perfected in it in May preceding. And the power to re- 
view by appeal in such a case was given, not of a judgment rendered 
before the Ist of Julv, but of a proceeding had after that date in a 
suit pending at that date. 

It is then simply a decision that a suit was not pending on the Ist 
of July, 1848, wnen a judgment had been given m May preceding, 
so as to authorize an appeal in August under the code. It does not 
settle the broad proposition that an appeal is a new action. Such a 
question must be determined upon otner principles and cases. 

Li appeals under the civil law, and in tne Ecclesiastical Courts, the 
appealmg party was allowed to produce new proofe and further alle- 

S.tions. {Scrioner vs. WiUicMnSj 1 Paige 660, WaUia vs. Oillj S 
cCord 476.) This rule is exemplified in JStichmmster vs. Perry^ 
(4 Mass. Rep. '693), where it was held, that upon an appeal ftom a de- 
cree approving a wiU, the will is to be established as if the question 
had originated in the Appellate Court, and the appellee is to open and 
clo. See also the case of tlie PiearrOy 2 Wheaton 227 and The JBoHon^ 
1 Sumner 328. 

But in other cases, and in other courts, the Appellate Court acts up- 
on nothing but what was before the court below. 

Again, several circumstances establish the continuation of the action 
in the court below 

For example, when a suit abated after an appeal, it was for some 
time the practice to have the cause revived in the court below, before 
the appeal was revived. (Palmer's Practice H. of Lords 39, 80. Sj^d- 
nev on Appeals 110.) This is not, however, the present practice. 
{Thorpe vs. Maitinglei/j 1 Philips Rep. 200V Such was also formerly 
the course in our Court of Errors. In Wilson vs. Samilion (9 John 
Bep. 442), the court held, that upon an abatement, the cause should 
be remanded to the Court of Chancery to bring in the parties, and the 
reason given was, that it had no originaljurismction to award process, 
l^e same was ruled in Eoetsons vs. JDeLamarquey Oct. 1829, cited 
a Hoffman's Pr. 89. It is admitted that the practice has been changed.. 
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{Anderson vs. Anderson^ 20 Wendell 586. Sastmgs vs. McKinsbey^ 
8 Howard, P. E. 1Y5.) 

So in England it was the rule that an appeal did not of itself 
stay proceemngs, but an order was necessary ; and in our court, be- 
fore 1830, an order might be obtained for liberty to proceed. 

Thus far the character of an appeal has been considered when it is 
from an inferior to a Superior Court. But the case is much stronger 
where it is under our present system, from a judge at Special Term to 
the General Term. 

We may observe, that the appeal from a decree or order of an 
English Vice-Ohancellor was more in the nature of a rehearing than 
of an appeal. It was in the same court, although before a dinerent 
judge. 

So under the system of Vice-Chancellors and Chancellor in our 
State, there was an appellate jurisdiction in the Chancellor ; but the 
cause was in the same court. It was in chancery, though before a 
Vice-Chancellor. The appeal was in fact a rehearing. There was 
no such proceeding as a petition of appeal, an answer, or any of the 
regular proceedings of an ori^al smt. A notice of appeal to the 
clerk ana opposite solicitor sufliced. 

Again, if the respondent made default on such an appeal, the de- 
cree below was affirmed without argument. In this respect the 
course of the Court of Errors was the same, but under an express rule. 
In the English House of Lords, the appeal might be dismissed, but 
.the decree could not be affirmed without argument. (Hoffman's 
Practice, 2, p. 47, 62.) 

Again, the cause upon an appeal might be remitted to the Vice- 
Chancellor, or retained and decided finally by the Chancellor, as he 
thought fit, because it was the same cause on appeal or rehearing, 
before another Judge. 

I think that the case of an appeal from a judgment at Special Term 
to the General Term, is still stronger. 

Justice Mitchell has examined with great care the relation of an 
act of a judge at Special Term, to that of the General Term. He 
comments a£o upon Grade vs. Fredamd, (1 Coms., 228,) and he 
clearly shows, I apprehend, that the action at a Special Term is that 
of the Supreme Court as entirely, as if it were at General Term. 
That such action is subject to review in the same court, by two or 
* more Judges at General Term. In short, the Special Term is the 
Supreme Court, except as expressly restricted. \Ma8on vs. JoneSy 
Gen. Term, 1 Code, Rep. N. S., 337.) 

Although then the code has declared that the only mode of re* 
viewing a decision shall be by an appeal, it only thus nxes a general 
term, to be used in aU cases. It lias not changed the essential 
nature of an appeal in a case like this. It is a mc^e of revision by 
more judges than one, in the same court, of a judgment of such court 
It appears to me to be inaccurate to consider such a proceeding as a 
new action. 

If it is not such, then the principal argument of Justice Watson in 
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Etws vb. Thomas is robbed of its force. The power to extend the 
time for commencing an action beyond six years will not follow from 
the power of enlarging the time to appeal from a judgment at Special 
Term. 

In JoTmaon vs. Yeomcms^ (8 Howard, 410,) Justice Shaldand ex- 
pressly states, that an appeal from the Special to the General Term, 
was not a new action, but was one pending in the same court. He 
takes the distinction between such an appeal, and a writ of error to 
remove a cause from an inferior to a Superior Court. 

Order affirmed without costs. 



\Jvh/ Special Terrn^ 1863.] 

Before Mr. Justice HOFFMAN. 

Chbistopheb MoQuade, against John Wassin. 
SpBomo Peefobmancb — ^Aobeement — Signino Ebokipt fob DEPOsir. 

On a complaint for specific performance of a contract of rale }aj auction of real estate, 
it appeared bj the evidence, that the clerk of the auctioneer, who was not present at the 
sale, signed a receipt for the deposit of ten per cent, required by the terms of sale in th« 
absence of the auctioneer. There being no other memorandum duly subscribed, it was 
held that the statute was not complied with, and the complaint was dismissed, but 
without costs, and the deposit ordered to be returned to the purchaser. 

The facts are sufficiently stated in the opinion of the court 

D. B. Taylor^ for plaintiff. 

Sa/m/ad Owen and H. H. Bv/rlock^ for the defendant 

Hoffman J. — The plaintiff seeks a specific performance of a 
contract for the sale oi two lots of ground, which ne alleges the de- 
fendant has agreed to convey to him. The contract is stated to have 
been made tlirough an auctioneer. The answer denies that the de- 
fendant was the owner of the property, and denies that Nicolay, the 
auctioneer, as the agent of the defendant, bound him to deliver a title 
to the plaintiff. 

The evidence is, that J. and T. Warrin employed the auctioneer to 
sell the lots in question, and other property. In the book of the auc- 
tioneer, called a " Diary," is an entry indicating a sale of real estate, 
to be made on Mondav, the 16th of December, with the words, " J. 
and T. Warrin, ace. o£" This is in the handwriting of a clerk of the 
auctioneer. 
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Another book produced is the Sales Book. In this is the advertise- 
ment, and the bias, and names of purchasers. The following is the 
entry as to this purchase: 

"62, 51. ^ Chs. McQuade, &c., 190, 880." 

Nothing in this book indicates the name of tlie seller. 

The terms of sale do not contain the name of the vendor, nor of the 
auctioneer. The memorandum at the foot of the terms, signed by the 
plaintiflf, states the purchase to be made of Nicolay, auctioneer. 

But the receipt of the deposit of ten per cent., designates (lie lots by 
their numbers, expresses the purchase money, and states that "the 
title is to be given by J. Wamn and others." This is signed " Albert 
H. Nicolay, auctioneer, by J. McLoughlin." He is proven to have 
been a clerk, but was not present at the sale. 

It is clear that under the case of Cka/mpUn vs. Pcmsh^ (11 Paige, 
405,) there is nothing to bind the defendant, unless it be the receipt 
A subscription by the a^ent, showing who is the principal, is at 
least indispensible. And in Pinchney v. Hagadom, 1 Duer s Eep. in 
this Court, such a document was in evidence. The entry in the Sales' 
Book was subscribed by the auctioneer, and did sufficiently show who 
. was the vendor, as the Court determined. And in the late case of 
Peck V. Mv/rray^ Justice Mitchell, of the Supreme Court, recognized 
and enforced the rule in a very full and careful opinion. (See dso 
Urd V. (hgood^ 8 Barbour, S. Ct. Eep., 120.) 

The question then turns upon the receipt signed by the clerk of the 
auctioneer. 

The case of OraJiam v. Mvsson^ 5 Bingh. N*. S., 603, which is cited, 
does not decide the question, nor that of Hicks v. Wetmore^ 12 Wen- 
dell, 548. The latter depends upon tlie particular language of the 
Statute, as to the power of an auctioneer on a sale of goods. In Heed 
V. BauUer, 4 Bam. and Adol., 443, especially in the opinion of Taun- 
ton Justice, there is much to sustain the general proposition that the 
clerk of the autioneer may be deemed the agent of seller and buyer. 
But the action was against the latter, and there was in the case a suf- 
ficient recognition of the clerk's authority. ^ The clerk at the sale took 
down the name of the bidder as the auctioneer called it off, and re- 
peated it to the bidder. See also the Trustees of the Baptist Chwrch 
V. Bigdow, 16 Wendell, 28. 

I think the question is by no means a clear one, but my conclusion 
is, that the statute is not complied with, by a deposit receipt executed 
at a different time and place, although on the same day, and exe- 
cuted by a clerk of the auctioneer, when it is not even certain that the 
latter was present. I therefore decide the case on this ground, as- 
suming that the receipt contains sufficiently the terms of the contract, 
and I do not enter into the consideration of the other objections raised 
by^the defendant. 

The complaint must be dismissed, but without costs. The right to 
the deposit money will foUow of course. 
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IS. I?. Qnpxtmt Court* 
July Sjpeoial Term^ 1854. 

Before Mr. Justice CLEREE. 

The New York Fibb Insubanoe Co. agst. Bubbell Aia> Othebs — 

26th July, 1854. 

FOBBCLOSUBB STTTT — ^ADDITIONAL ALLOWANCE. 

A plaintiff in a foreclosure suit ii entitled to an allowance in addition to his ordinary costs, 
although a tender may hare been made before judgment, of the amount due on the 
mortgage with mterest and costs to the time of making the tender. 

The foots appear in the opinion of the court. 
Cambridge Lwvngston for plaintiff. 
T. D. Sherwood for defendant. 

Clebkb, J. — ^The queBtion to be considered on the present oc- 
casion is, whether a plaintiff is entitled to an allowance aaditional to 
his ordinary costs where a tender has been made, before judgment, of 
the amount due, with interest and costs to the time of maidng the 
tender. 

Payment of money into court was the only method by which a de- 
fendant could by common law, after the commencement of the action, 
save himself from subsequent costs. By statute, howerer, (2 R. S. 
553, § 20, marginal), the defendant maj at any stage of the proceed- 
ings, in actions at law, before trial, m certain cases, tender to the 
plaintiff or his attorney sufficient to satisfy the demands, together with 
the costs to the time of making the tender; and if it should appear on 
the trial that the amount, so tendered, was sufficient to pay the de- 
mand and the costs, the plaintiff shall not be entitled to pay costs in- 
curred subsequent to the tender. 

Does this provision apply to a foreclosure suit, so as to preclude 
the plaintiff ii he refuses to accept the amount from the benefit of an 
extra allowance. In the present case the tender was made the day before 
the plaintiff was entitled to judgment, when nearly all the trouble 
and responsibility of prosecuting the action had been incurred. The 
defendant maintains that having ibade the tender the plaintiff is not 
entitled to jud^ent and as the code (§ 308, 2d paragraph) in fore- 
closure suits provides for an additional allowance only where judg- 
ment has been obtained the court can grant no such allowance in this 
case, and 2dly, they cannot grant it, even if the plaintiff is entitled to 
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judgment, as this woiQd be tantamount to allowing costs incurred sub' 
sequent to the tender. 

rhis being a technical objection it is insisted that it should be tech- 
nically scanned, and that the advantage which it claims should be 
yielded only, if there is no doubt, that the statute giving the right to 
make a tender, subsequent to the commencement of me action, is 
applicable to the case. 

The statute expressly refers to actions at law^ and it was never pre- 
tended before the code that it had any application to foreclosure 
suits ; which were always commenced in Chancery; and I confess that 
I see no reason why we should stretch the statute, m the absence of any 
express provision, under the dubious supposition that to do so would 
be impliedly consistent with the spirit ana tenor of the code. It is, 
moreover, possible that the legislature intentionally omitted any al- 
teration on this subject ; as in foreclosure suits the interests of lie par- 
ties are so difficult as to require the direct interposition of the court, 
even when the owner of the equity of redemption is prepared to pay 
the amount due. 

Besides, even if the statute may be deemed to apply to foreclosure 
suits, the plaintiff is not prohibited from prosecuting his action to 
judgment after the tender nas been made. It only denies him costs 
incurred subsequent to the tender ; and, if entitled to judgment, an 
additional allowance may be given, unless such allowance is tanta- 
moimt within the meaning of the statute, to " casta incurred svhae" 
qiient to the tenderj*^ 

Is the additional allowance in the nature of costs incurred subse- 
quent to the tender ? The allowance, doubtless, cannot be made ex- 
cept when the judgment has been obtained, feut this refers only to 
the condition or circumstances under which it shall be made ; it aoes 
not intimate that the services for which it is made are rendered after 
the judgment. It does not follow, therefore, that this additional al- 
lowance is to be deemed equivalent to costs incurred subseq^uent to 
the tender. The allowance is made for services commencing trom the 
institution of the action, which are generally more important and 
onerous in the first than in the subsequent stages. It is in fact made 
for services performed throughout the prosecution of the action, rather 
than for services rendered at any particular stage of it, and certainly 
not exclusively for services rendered after the judgment had been ob- 
tained. 

The allowance, therefore, is not asked for costs incurred subsequent 
to the tender ; but having obtained his judgment to which, notwith- 
standing the tender, I consider him entitl^, the plaintiff asks for an 
allowance additional to his ordinary costs, to compensate him for the 
expense and trouble which he has incurred from the commencement 
of the action throughout all the stages of it ; and, as in all cases of 
• this nature involving as they do considerable labor and responsibility, 
and requiring no small degree of legal skill, I deem an extra allow- 
ance proper, and can see no reason why it should not be granted in 
the present case. 

Let the plaintiff have $50 as such allowance. 
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THE LATE N. B. BLUNT. 

It is with feelings of deep sorrow, we announce the sudden death 
of our late amiable and accomplished District Attorney, Nathaniel 
B. Blunt. The event took place at Lebanon Springs on Sunday, the 
16th July last. 

On the 19th of July following, the members of the Bar of this city 
assembled at the room of the Court of Sessions, to give expression to 
their feelings and sentiments upon his death. 

The meeting was called to order by William B, Wedgewood, Esq., 
who nominated the Hon. Francis Tillou, City Kecorder, to preside 
over its deliberations. 

Messrs. James T. Brady, and Theodore E. Tomlinson were nomi- 
nated Secretaries, 

Mr. Blankman moved that a Committee of five be appointed to 
draft resolutions appropriate to the occasion. The motion was car- 
ried. 

The President constituted the following gentlemen such Commit- 
tee : — ^Messrs. Daniel Lord, William Evarts, John McKeon, Nelson 
Chase, and ex-Recorder Talniadge. 

The President^ Hon, Francis Tillou, addressed the meeting as fol- 
lows : 

It is fitting, gentlemen, to state to this meeting the object for which 
the members of the Bar have been called together. Tiie object is to 
pay homage to the memory of one of their own members, highly dis- 
tinguished for his abilities, his accomplishments and his virtues. The 
news of his death has reached us so unexpectedly, and his death has 
occurred so suddenly — and in the very moment of his highest useful- 
ness — ^it is calculated to give a shock of son-ow and pain to every 
member of this Bar and this community. 

In every relation of life, so far as I nave been able to understand, 
Mr. Blunt was a man alike loved for his virtues and admired for his 
usefulness. Most especially I can say myself, from the relationship 
that has existed between us since I have lield the position I now oc- 
cupy, that few are the men who could surpass him in devotion to his 
duties, in indefatigable industry in their perfonnance, in intense anx- 
iety to perform them efficiently, in the ability with wliich they were 
performed, and in sincerity and honesty of puip^se. At all times he 
was ready, and on all occasions he was at his pqst. Again, in his 
manner and conduct in the discharge of his duties, few men could 
surpass him. There was all the obliging disposition, all the urbanity, 
all the embellishment which distinguished the good man, the gentle- 
man, and the accomplished oflicer. While, on the one hand, he per- 
formed his duties with strict justice and impartiality, on the other 
hand he was a man merciful in his disposition and in the sentiments 
of his heart, and was disposed at all times to act with due leniency to 
all persons who fell withm the province of his duties. He was firm 
and energetic, he was just, he was true ; and take him all in all, I 
believe there are few men who have come into public office, and by 
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whom the pubKc have been more faithfully and efficiently served* 
His loss, therefore, is indeed calamitous. Well may we meet together 
and sympathize in our affliction, and give those melancholjr testimo- 
nials which every good heart must give forth on occasions like this. 

Mr, Daniel Lokd, Chairman ot the Committee on Kesolutions, 
announced that the Committee was prepared to report. He said : 

I cannot permit mvself to offer these formal resolutions without 
saying one single word— partaking with you in the common feeling of 
grief and mourning. Mr. Blunt was a man known to us all. It is 
not with a view of speaking to those who are present upon his merits ; 
it is not with a view of exciting them with grief or emotion that this 
meeting is held. Mr. Blunt filled a position, in my judgment, the 
most important, next to the one occupied by your Honor, to the peace 
and welfare of this great city. Mr. Blunt faithfully fulfilled the duties 
of his office, and although subject to infiimities belonging to us aU, 
and living in times when charges of corruption have been easily made, 
yet I have never heard anything from the beginning to the end of his 
official career bearing in tlie slighest degree upon his integrity or 
faithMness in his office. 

I leave others to speak of his merits, and will content myself by 
reading the following resolutions : 

Resolved^ Tliat the announcement of the death of Nathaniel B. 
Blunt, late District Attorney of the city of New York, is received by 
the members of the Bai* of this city with feelings of the deepest 
sorrow, which is strongly awakened by the suddenness of his decease, 
and the irreparable loss that we have sustained by his departure from 
amongst us. 

MesoVved^ Tliat the Bar as well as the community at large, have in 
this bereavement been deprived of one of its most worthy members, 
ever upright and active in the performance of his official duties, 
strongly endeared to us by the kindness and courtesy that ever mark- 
ed his intercourse with us, and commanding the respect and confidence 
of all by his brilliant and useful talents and unflinching integrity. 

jResolvedy That we deeply sympathize with his bereaved family at 
this irreparable loss of one, who as a husband and father was endeared 
to them by the strongest ties of affection and respect, and that we in- 
voke the protecting arm of that God who has called him from his 
scene of usefulness and parental solicitude, to sustain and support them 
nnder this heavy bereavement. 

Beadhed^ That the Bar will attend his funeral, and wiU wear the 
usual badge of mourning. 

Ex-Eecorder Tallmadge rose to move the adoption of the resolu- 
tions. He said : 

In moving the adoption of these resolutions, I would gladly avoid 
making a single remark here. The intimate relations that existed be- 
tween Mr. Blunt and myself for a series of years, both official and in 
private life, render this occasion one that would deter me from saying 
a single word, were it not expected that I should address you. 

I mow not what to say in regard to his merits — of the able per- 
fbrmance of his public duties, and the unflinching integrity that ever 
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characterized him, becanse yon all know of them. You, sir, haTe 
been a witness of it — ^this communitv- have witnessed it also. I wonld 
not rise, therefore, to eulogise Mr. Wunt, for he requires no eulogy in 
this communitjr — ^the character of the man is so well known to ns. 
For a series of years, in a public situation, he has rendered, I believe, 
and I may say, universal satisfaction to this community. 

But, sir, it is in his private relations that I have to speak of him. 
He has left, sir, I am sorry to say, an interesting family almost desti- 
tute in life — a family that was entirely dependent upon his constant 
exertions for sustenance. Father — ^husband— he has gone — ^I can well 
imagine the situation of that family now absent, but probably now 
upon their sorrowing journey to this City, with the last remains of 
that beloved husband and affectionate father. 

I have witnessed him in his domestic relations. I have seen that 
family cling to him, and I have seen what happiness he contributed 
to their efforts in life. But they are now deprived of them. Sir, I 
shall leave it to others who are to follow me to speak more particu- 
larly of his public conduct and public usefulness, and shall content my- 
self by saying that these resolutions, though the event which has 
called them forth has pierced the heart of the bereaved family, 
will in a measure afford consolation to them, receiving, as they will, 
the approbation of the members of this Bar, giving their expression 
of the high appreciation and the kind and generous feelings of this 
community, so eminently due to Mr. Blunt. 

The meeting was eloquentiy addressed by Mr. John McKeon, IJr. 
James T. Braoy and other members of the bar. 

REVIEW. 
JEnglish Reports in Lcm and Equity ^ containing reports of Cases in 
the House of Lords^ Pryoy Council^ Courts of Equity and Common 
Lanjo^ and tn the Admiralty amd EccledasUoal Courts; including 
also Cases in Banhrwptcni znd Crown Cases Meserved. Edited Jy 
Bennett and Smithy ana published hy Little^ Brown dk Compamy^ 
Boston. 1864. 

The twenty-first volume of this valuable series is now before us ; and 
like its predecessors, for the period it embraces, presents the results of 
the adjudication of the English judicial tribunals, so far at least as they 
would be of any use to the American lawyer. Notliing can illustrate 
the close affinity of American and English mind and commercial ac^ 
tivity than an examination of tiiese volumes, and of the cotempora- 
neous American Reports. In this aspect, while the English volumes 
are indispensible to the American lawyer, they are highly interesting 
to the statesman and political economist. They show in a striking 
manner the gradual api)roximation of English and American legisla- 
tion toward substantial identity. 

The practicing lawyer will find in the present volume some cases 
worthy examination on the subjects of wills, powers of appoint- 
ment, public policy as applied to railroads, charter parties, the right 
of a husband to make gifts to his wife, &c., &c., &c. The bads 
volumes are afforded to subscribers at $2 each. 
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Vol. XIL] NEW YORK, SEPTEMBER, 1864. [Monthly Part 

n. Q. Dialrut Court. 
[Sauihem District of New York.] 

Before the Honorable SAMUEL R. BETTS, District Judge. 

The Ship Wabren. 
bxtea pilotage— disikbled vessel. 



The ship Warren had lost her rudder, bowsprit, foretop-gallant-mast, main-topgallant- 
mast, and had ringed temporair substitutes. A pilot took charge of her 60 miles 
outside Sandy Hook, bearing E.S.fe., and navigated her to wdthin 16 miles of the Hook, 
-when a steamboat took her in tow. The ship had on board some sixtj passengers. 

Held, That the pilot was entitled to §100 over and above the regular offshore pilotage, 
on account of superadded responsibiUtj, hazard and risk, resulting from the disabled 
condition of the vessel 

The facts appear in the opinion of the Court 
W. Q. Morton and jBfl Morton^ for the Pilot. 
Peter T. ChMer and Chmlea S. SwrU, for the Ship. 

Betts, District Judge. — The libellant is a pilot following the busi- 
ness of piloting vessels to sea from the port of New York, and from 
sea into that port. 

Whilst cruising in pursuit of vessels wanting a pilot on the 2l8t of 
March, 1861. he fell m with the ship Wa/rreriy sixty miles east-south- 
east off Sanay Hook, bound to this port. No flag was flying for a 
SUot, and no application was made to the libellant to come in aid of 
le ship ; but &e libellant boarded her, and offered his services as a 
pilot, and waa accepted as such by the master. 
17 
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The ship had then beeu over one hundred days at sea on her voy- 
age from Glasgow to New York. Soon after leaving port she had 
encountered violent weather, and had lost thereby her rudder, bow- 
sprit, foretopmast, foretop-gallant-mast, maintop-gallant-mast. and 
head of her maintop-mast. A temporary rudder had been rigged with 
hawsers, planks, &c., with which she was steered by tackles and guys 
geered to the wheel. A spar had been substituted, for the bowsprit, 
which was broken short off, and a jury foretop-mast and top 
gallant-mast had been rigeed. With these arrangements the ship 
could tack and wear and had been navigated over twenty-eight hun- 
dred miles. 

The ship, after being taken charge of by the libellant, was navigated 
with some delay anf (Mfficulty to within about 15 miles of Sandy 
Hook, when the master employed a steamboat to tow her into port. 

The libellant demands for his services ordinary off-shore pilotage to 
the amount of $52 44, and, in addition thereto, $100 as extra pilotage, 
compensation in the nature of salvage. The master of the ship was 
ready and offered to pay the ordinary off-shore pilotage, admitted to 
be $52 44 but refusea to pay extra pilotage. That amount was duly 
tendered and paid into Court. 

A libel was thereupon filed and process taken out against the ship 
in rem and in personam against the master to recover tnose demands. 

It is in proof that the ordinary voyage of a ship like Hie Warrerij 
from Glasgow to New York, in the winter season, if in a seaworthy 
condition, would be forty days, and fifty days would be a long voyage- 
It is also in proof that m her crijjpled state the ship would De in 
imminent danger in approaching land if the weather was unfavorable, 
and that there would be great difficulty and hazard in working her 
off the coast in a gale, and that additional delay, hazard and respon- 
sibility would be imposed on a pilot bringing her in, during ordinary 
weather, as she was found. 

No contract being made between the master and the libellant, 
these considerations afford a proper ground for claiming extra com- 
pensation for services which are not merely those of pilotage. 

In the case of the Dido in this Court, the Circuit Court on appeal 
allowed extra pilotage, and awarded $162 compensation for towing 
her into port by the pilot boat, because her rudder was lost and there 
wa3 difficulty in steering her by sails. 

The Dido was a smaller vessel and much nearer the port, andfp'aa 
brought to anchor within six or seven hours after the pilot took pos- 
session of her. «f 

The Warren is a large ship, and the libellant was occupied a day 
and night in working her up to where the steamboat took her in tow. 

The general principle is that double pilotage is payable for con- 
ducting a vessel in a crippled state (2 Hagg. 178, note), or a remune- 
ration equivalent to the extra service, including the distance, labor 
and hazard of the piloting service. (The Dido^U. S. Circuit Courts 
Dec. 1849, South. Dist. N. T.) 

Double pilotage over mere pilot ground would not in my oi>!mon 
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be a reasonable reward for the time and risk involved in those ser- 
vices. But I do not find in the proofe evidence of that extraordinary 
degree of skill or benefit bestowed by the libellant which should give 
him a right to a compensation of a special magnitude, nor even equal 
to what would have been readily paid by owners or insurers to a 
steam vessel for taking the ship in tow at that point. 

I think, considering the defective condition of the ship, the season 
of the year, her proximity to the 'coast, and the distance she had to be 
navigated under circumstances of serious disadvantage, that the libel- 
lant IS entitled to receive one hundred dollars in addition to the sum 
paid into Court. 

Decree for $152 44, with taxed costs. 

The above case was argued on appeal before the Hon. Samuel 
Kelson, Circuit Judge, and the Decree afi&rmed, Sept. 6, 1853. 



fi. &. BiBlxxtt (ilonrt. 

[SotUhem District ofj^ew York.'] 

Before the Honorable OHABLES A. INGEBSOLL, District Judge. 

The Steamboat Ehfibb State. 

collision in hell gate — ^duty of one vessel in passing another. 

A steamboat liaying a vessel tinder canyass in full yiew is held " prima facie/' respon- 
sible for steering clear of her. 

Under the circumstances, held that a steamboat was wrong in persisting in her course, tmder 
the expectation that the sailing yessel would change hers ; the latter not haying given 
any indication of her intending to do so, up to the last moment 

The material iacts appear in the opinion. 

W. Q. Morton and W. J. Basket^ for libellant. 

D. Lordy for claimants. 

Ingeesoll, D. J. — ^This libel is filed by the owners of the sloop New 
¥ork against the steamboat Empire State, to recover dama^ which 
thej have sustained by a collision between their doop ana the Em- 
pire State, which took place in the mouth of July, 1853. The colli- 
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sion occurred at a little before six o'clock in the afltemoon, at a point 
in the East Eiver a little to the east of Pot Rock, in Hell Gate, at 
about the middle of the river, between Negro Point on Ward's 
Island and Woolsey's Dock, near the bath-house on Long Island 
shore. The sloop was loaded with a cargo of coal on freight, and the 
collision, soon after it took place, caused her to sink with the coal on 
board. She was bound from New York up the Sound to New 
Haven. The steamer was also bound from New York up the Sound 
to Fall Eiver. The guards of the steamboat came in contact with the 
shrouds of the sloop as she was passing her on the starboard side, 
which forced out her bolts, thereby causing an opening in the 
side of tie sloop, bv which she soon filled with water. The wind 
at the time was light and baffling, and was from the eastward of 
south, and was at the rate of from one to two knots. The tide was 
flood, at the rate of from four to seven knots. At the time the sloop 
was heading with the tide from a place nearly opposite Negro Point 
to a point near Woolsey's Dock, on the Long Island shore. Trom the 
time the boat was opposite Hallet's Point the sloop had not altered 
her course. From Negro Point the tide sets over to Wookey's Dock. 
Often there will be two contrary whirls of the tide near tlie place 
where the collision happened. Wlien the two vessels came together, 
the sloop was not far from the middle of the true tide. Tlie sloop, 
when she was approaching near to Negro Point, was seen by the cap- 
tain and pilot of the boat, before the boat passed HaUet's Point. 
The sloop had a little steerage way on her. From the time the sloop 
was first seen by the boat, she continued to keep her course. When 
the sloop was first seen by those having charge of the management of 
the boat, they assumed that she could bear away after passing Negro 
Point, and hug the shore of Ward's Island. Whether she could or 
not, in season to have got out of the way of the steamboat, with the 
wind liglit and baffling as it was, and the tide strong as it was, does 
not satisfactorily appear. She did not, however, hug the shore of 
Ward's Island, out kept on without altering her course in the true 
tide. When the pilot of the boat first saw the sloop, before the boat 
passed Hallet's Point, he made up his mind to pass the sloop on her 
starboard side, and directed the movements of the boat with that 
view. In passing Hallet's Point, the boat was slowed, and approach- 
ed the sloop nearly in her wake, toward her starboard side. As the 
boat came near tlie sloop, the engine of the boat was stopped. The 
headway which she had on brought her up broadside to the sloop. 
The bells of the boat were then rung to go ahead, and in passing the 
sloop the boat crowded the sloop; her guards pressed against tlie 
standing rigging of the sloop with such force that the injury was oc- 
casioned which caused her to sink. ITie captain of the boat thought 
he could pass the sloop without toucliing lier, and supposed at the 
time that he had so done. At the time the bells of the boat were 
rung to go ahead, the boat wad drifting with the tide towards the 
shore, and there was danger that she would have gone on shore if 
she had continued to drift with the tide. The boat could have passed 



THE NEW YORK LEGAL OBSERVER. 261 

U. S. District Court — J. Chapman, et. al., t. The Steamboat Empire State. 

the sloop in safety on her larboard side, if the captain of the boat had 
directed the movements of the boat with that view. He did not, 
however, so direct her movements, supposing that the sloop would 
hu^ the shore of Ward's Island, though the captain of the sloop gave 
no indications that he would do so. The ordinary course of naviga- 
tion for sailing vessels in going upj the Sound, with the wind from a 
point east of south, was, after passing Negro roint,to bear away some 
if they could. 

The captain of the sloop did not see the boat until the boat had 
passed Ilallet's Point and was approaching the sloop. The sloop was 
m no fault, unless keeping her courae is to be consiaered as a fault. 

In the case of the Jamaica steam ferry boat, {New York Legal 
Observer^ vol. 11, p. 242,) the District Judge, in giving his opinion, 
says : — " A steamboat having had a sailing vessel in full view, time 
enough to have avoided her, is to be held responsible j^W/wa/aei^ 
for steering clear, without requiring the latter to do anything." In 
the case under consideration, the steamboat had the sloop in full view 
before the boat came up to Ilallet's Point, and in time to have avoid- 
ed her, by pursuing a aifferent course, and the sloop did nothing but 
keep her course. 

In the case of the Naugatuck Transportation Company vs. The 
Steamboat Rhode Island^ 7 N. Y. L. O. 39, tried before Judge Nel- 
son, which was a case of collision happening near the place where this 
collision occurred, the Judge, in giving his opinion, remarks as follow : 
" Upon the evidence, I should feel bound to hold any vessel responsi- 
ble tor a collision that occurred in attempting to pass another, while 
struggling in this dangerous strait, there being no fault on the part 
of the leading vessel." 

It is claimed on the part of the Empire State, that after she came 
near the sloop she could not with safety back, or remain with her 
engine motionless, and that the onlv course she could pursue with 
safety to herself was to go ahead. Ihe remarks of Judge Nelson, in 
the case of the Rhode Island, are a sufficient answer to this claim. 
He says: — "The pretext setup for exposing the Naugatuck to the 
hazara is, that the slowing or stopping the Rhode Island after she had 
passed Flood Rock would greatly endanger her own safety, and the 
safety of the lives of the passengers. The answer is, if this be ad- 
mitted, it was her own fault that she was brought into the dilemma. 
The Naugatuck was seen in time to have avoided it. Neglecting to 
avoid it subjects the Rhode Island to all the consequences that fol- 
lowed." And as there was no fault on the part of the sloop in this 
case — ^keeping her course while close-hauled not being considered a 
fault — the Empire State must be htlden responsible for all the conse- 
quences which followed the collision. 

The order of the Court, therefore, is, that the libell^nts recover the 
damage which they have sustained by the collision, and that it be re- 
ferred to a commission to ascertain and report what that damage is. 
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Jf. Sj. 0uptrior donrt. 
[July O^neral Term^ 1854.] 

Before Chief Justice OAKLEY and DUER, CAMPBELL, HOFFMAN and SL03S0N. 

Justices. 

Benedict, against Caffe, and Others. 

The fact that a plaintiff ie permitted to enter judgment on a verdict recorercd, for tb« 
purpose of better Becuriajr the recovery, does not deprive a defendant of the right to 
move to set aside the verdict, on a case duly made and settled 

Where a defendant, in an action on contract, dies pending the action, and it is continued 
by order of the Court, again-^t his personal representatives, the plaintiff will recover 
costs against the estate of the deceased, if the verdict be one which would have entitled 
him to recover cost:^ of such defendant^ had he not died 

The facts appear in the opinion of the Court. 
J. Laroquey for plaintiffs. 
Burrdl & Blias^ for defendants. 

By the CouHy Slosson, J. — ^In this case the plaintiff having reco- 
vered a verdict, I allowed the defendants time to make a case, but 
with privilege to the plaintiff to enter his judgment. 

One of the defendants originally was Henry Laverty, second en- 
dorser of the note sued upon, who answered the complaint and died 
before trial, and the suit was continued under § 121 of the code 
against his executrix. 

A motion is now made — 

I. (By all the defendants) that the order made by me, so far as it 
allows the plaintiff to enter his judgment, be vacated, on the suppo- 
sition that after judgment it is too late to move for a new trial on the 
ground of the verdict being against evidence. 

II. (By the executrix of Laverty) that she be exempted from costs. 
I. The entry of the judgment in this case does not prejudice the 

motion for a new trial on the ground of the verdict being against evi- 
dence. (Rule 8, Superior Court.) Tlie terms of the rule plamly imply 
that such motion may be made, notwithstanding the entry of judg- 
ment, and we find nothing in the provisions of the code inconsistent 
with it. Such motion should be made at the Special Term on a case 
in which should be incorporated the cxceptionstaken at the trial; and 
though the latter cannot, without a special order ot the judge who tried 
the cause, be heard at the Special Term, yet, on the appeal from the 
order at Special Term refusing a new trial, (if such be the result,) the 
errors of fact may be discussed at the General Term, at the same time 
with the exceptions, which are heard on the appeal from the judgmenL 
In other words, the appeal from the judgment on the questions of 
law, and the appeal from the order at Special Term, denying a new 
trial, are heard together. 
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In case of an adverse decision at the General Term, the case may- 
be turned into a Bill of Exceptions. (See Rules Superior Court, 8 to 
12 inclusive ; Code, § 265, 264, 348, 349.) 

n. It is contended on the part of Mi's. Cattell, executrix of Laverty, 
one of the defendants, that she is not liable for costs. 

She contends that the provisions of § 41, Tit. 3, ch. 6, 2nd part R. S., 
are applicable to her case. 

The only clause in that section which can be urged as having any 
application is the following : — " Nor shall anj^ costs be recovered in 
any suit at law against any executors or administrators, to be levied 
of their property or of the property of the deceased, unless it appear 
that the demand on which the action was founded was presented with- 
in the time aforesaid, (see sec. 34,^ and that its payment was unrea- 
sonably resisted or neglected, or tnat the defendant refused to refer 
the same pursuant to the preceding provisions, in which cases the 
court may direct such costs to be levied of the proi>erty of the defend- 
ants, or of the deceased, as shall be just." 

This section occurs in the article entitled " Of the Duties of Execu- 
tors and Administrators in the Payment of Debts and Legacies," and 
should be taken in connection with the other sections in that article 
in pari materia^ all which manifestly relate to claims existing, but not 
in suity at the time of the testator or intestate's death, and not to tliose 
in respect to which suits had been commenced against the testator in 
his lifetime. 

We think, moreover, that the very language of the clause in ques- 
tion suggests the same construction. A suit " against an executor or 
administrator," imports a suit i^istituted against such party ; and when, 
in addition to this, the section speaks of the demand on which the ac- 
tion is founded as one which may have been presented within the six 
months prescribed by the executor's notice, and which the executor 
may have refused to refer, or neglected, after such presentment, to 
pay, the inference seems conclusive, that the section onfv contemplated 
claims not put in suit at the time of the testator's death. 

Apart, however, from thie natural import of its general phraseology, 
the provision in question is in terms conlined to costs in suits at Imo 
against executora or administrator^. Now, before the Code, a suit at 
law, like the present, commenced against the testator, would have 
abated on his death, the cause of action not surviving against the 
other defendants, and his death occurring before verdict. (2 R. S. 
483, § 1 and 3.) 

Iliis section, therefore, could never have been intended, originally, 
to apply to a case like the present. 

Tnen, is the result varied by the circumstance that under the Code 
the distinction between legal and equitable remedies no longer exists? 

I do not see upon what principle the abolition of this distinction is to 
have the operation of ^vinj^ an entirely different meaning to those 
provisions of the R. S. in whicli that distinction is recognized, and 
which create liabilities or secure rights on the theory and assumption 
of this very distinction. 
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There is another consideration not to be lost sight of. The principle 
npon which executors are ever chargeable personally with costs, or 
upon which, before the Code, the estate was chargeable with the same, 
is the misconduct of the executors, and this rule could only be applied 
in actions commenced by or against them. In actions commenced by 
or against a deceased party, tlie laches or fault, if any, either in the 
prosecution or defence, would be committed by himself; and though 
he die in the progress of the suit, and it be revived against his repre- 
sentatives, there is no reason why his estate should not bear the costs ' 
of his default, nor any reason why his executor, a mere substituted 

{)arty, and not chargeable with, nor in a conditition to commit, the 
aches or default, which is punishable with costs, should come in and 
claim the benefit of those statutory provisions which were enacted 
solely for the protection of that class of persons when innocent of mal- 
conduct in respect to the prosecution or defence of the claim in suit. 

There is a provision in the Code, § 317, which relates to this subject, 
and was referred to on the argument. It embraces not only executors 
and administrators, but " trustees of an express trust, and persons ex- 
pressly authorized by statute to sue or defend," and makes them all 
liable to costs equally as parties prosecuting or defending in their own 
right, to be levied out of the estate or trust fund, unless the court 
shall direct the same «to be paid by the plaintiff or defendant per- 
sonally, for mismanagement or bad faith m such action or defence. 
By the second clause, nowever, it is provided that the section shall not 
be construed to allow costs against executors or administrators where 
they are now exempted therefrom by the section (41 of the R. S.) in 
question, and this reservation is mucn relied on by defendant's coun- 
sel. The effect of this saving clause is, in our judgment, to leave the 
question as respects executors and administrators^ in cases like the 
present exactly where it was under the Eevised Statutes, except that 
it adds the case of mismanagement and bad faitli on the part of the 
executor in prosecuting or defending the action, to the instances in 
which costs may, by the R. S., be charged on them pereonally. The 
defendant, therefore, gains nothing by this section of the Code. It is 
true, it recognizes the provisions of section 41 of the R. S., but only 
to preserve them in their integrity, and not in a way to impress 
upon them a new or any other meaning or construction than they had 
when first enacted. 

We think the question is against the executrix in this case. She 
stands in the action as a mere substituted party in the place of La- 
verty, against whom the suit was instituted, and who had actually 
answered the complaint before his death. The action, which, but for 
the Code, would have abated by the death of Laverty, is, under the 
provisions of the latter, revived, or continued^ by substituting her as 
a party in his place, and to represent him. 

The effect of such revival, under § 121 of the Code, of an action 
which would formerly have been purely legal, is the same as that of 
the revival of an old equity suit against the representatives of a de- 
ceased defendant. It is a oontvnuance of the same suit Such repre- 
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eentativea were allowed eighty days after service of the order of 
revivor upon them, within which to appear and answer or disclaim ; 
in default of doing which, their appearance was entered by the Com^, 
and the answer of the deceased stood as the answer of his representa- 
tives. Even an injimction did not fall tv the abatement. {Leggett 
vs. Dvbois^ 2 PaigCy 211. 2 R. S., 184, &c., old paging.) I am not 
aware that in an equity case thus revived the complainant lost his 
costs as against the estate of the decedent. 

On the whole, we think the motion should be denied in both its 
branches. K desired, a clause may be inserted that the order is to 
be without prejudice to the defendant to move for a new trial, on the 
ground of tne verdict being against evidence. 

As both questions are somewhat novel, no costs of the motion 
should be allowed. 



Superior Court. 
lOctober Omeral Teirm, 1853.] 

Before DUER, BOSWORTH and EMMETT, Juaticee. 

Milton St. John agst. The Mutual Insurance Co. 

A 6oIe cestui que trusty who, as Buch, -wQl be entitled to the whole or a definite portion of 

the amount, for the recovery of which the action is brought, is not a competent witness 

for the plaintiff 
The construction and effect of a policy of insurance made by a company incorporated in 

Connecticut, are goyerned by the law of that State. 
A wager policy is a yalid contract at common law, and it must be presumed, until the 

contrary is snown, that it is so by the law of Connecticut. 
AlD assignment or other instrument in writing to which there is no subscribing witness 

when it comes from the ^cession of the person entitled to its custody, may be read in 

evidence, upon proof of its beiug genuine, without proof of its actual execution at the 

time of its date ; this, when no circumstances of suspicion are shown, will be presumed. 
The assignee of a policy of insurance upon life, in trust for the wife of the assured, upon 

his death, may maintain an action for the recovery of the sum insured in his own name 

as trustee of an express trust Neither the wife nor the personal representatives of the 

deceased are necessary parties. 
The assignee for value of a policy of insurance effected by the assignor, upon his^own life, 

is entitled upon the death of the assizor to recover the whole sum insured, without 

reference to the consideration paid by him for the assignment 
Evei^ policy of insurance upon life is valued, that is, the interest meant to be covered is 

valued at the sum insured. Judgment for plaintiff 

This was an action broneht to recover the amount insnred by two 
policies, dated October 11th, 1860, (Nos. 2499 and 2600,) on the life 
of Charles Noyes. The assured became indebted to the plaintiff in 
the sum of $500, partly for money loaned and partly for an agreement 
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hj the plaintifr to keep the preminins regnlarlj paid up thereafter on 
said policies. On the 80th October, 1850, the assured assigned the 
policy No. 2500 to the plaintiff for the consideration expressed of 
fSOO, the plaintiff simultaneonslj executing to the assured a written 
declaration in substance, that he held said assignment to the amount 
of $1600, in trust for the wife of the latter. On the 14rth February, 
1851, the assured assigned the policy 2499, to the plaintiff, for a 
^^ valuable consideration," as it is expressed, and the plaintiff simul* 
taneously executed a written declaration that he held said assignment 
in trust for the wife of the assured to the full amount of the policy. 

Tliese several declarations of trust were delivered by the assured 
to his said wife about two weeks before his death. He died on the 
11th of March, 1851, and notice of his death was given to the defend- 
ants on the 15th of March. 

The answer and reply put in issue the material facts. 

The action was tned on the 22d of January, 1853, before Mr. 
Justice Campbell, and a verdict was found for the plaintiff by con- 
sent subject to the opinion of the court on a case to be made. 

On the trial several objections were taken to the evidence by the 
defendants' counsel. 

I^irat The objection on the part of the defendants was to the plain- 
tiff, proving by Mr. Waterbury that Benjamin Noyes, the Secretary 
of the Company, was present at the death of tixe assured, who was 
his brother. 

The Second were to the competency of the widow of the assured 
as a witness. 

Tlie Third were to the admissibility of the declarations of trust exe- 
cuted by the plaintiff. 

The jFburth to reading the original application for the ori^al 
policy, to which the two policies in question were substituted in evi- 
dence. 

Tlie -FV/XA, to reading the extracts from the defendants' books, of 
which the plaintiff's counsel had read copies furnished by the order of 
the Court. 

The Sixthy to the ruling of the Court, allowing the plaintiff to prove 
that the policies in question were delivered in New York. 

After the testimony was closed, the defendants' counsel, stated sub- 
stanially as his ground of defence, that the instruments sued on were 
gambling policies, or rather that the assignments were a gambling 
transaction, and void, all except to the extent of the $300 advanced 
by the plaintiff as the consideration of the assignment. 

J. Blunty for the plaintiff, made and argued the following points : 
L There was no fraud set up or proved, or attempted to be proved, 

in procuring the execution of the policies. 
II. Charles Noyes, the assured, had an indefinate interest in his 

own life, and might insure to any amount the company would agree 

to, and l^e insurance was valid so long as he held it undisposed oi^for 

the benefit of his representatives. 
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It is only when one person insnres the life of another, that the ques- 
tion of interest in the hfe can arise. Eejmolds on Life Ins., pp. 24, 27- 

The policies in question were unquestionably good and valid in the 
bands of the assured, and in case of his death without assignment, 
would have been so in the hands of his executor or administrator. 

m. The policies being good and valid in the hands of the assured, 
were assignable like any other chose in action. 

The stipulation in the policy runs to the assigns of the assured, and 
to restrict its assignability would therefore be a violation of the ex- 
press terms of the instrument. ^ 

The equitable interest in a policy is assignable at the common law, 
and under the Code the privity of contract and right of action vests in 
llie assignee. Ashley v. Ashley, 9 Sim. Ch. Kep. (and the obiter 
opinion of the Vice-Chancellor,) pp. 150, 151 ; Blaney on Life Ass., p. 
I&i Eeynolds on Life Ins., 151 to 153 ; 1 How., 390 ; GodsaU v. 
Webb, 2 Keene Ch. Eep., 99 ; Code, § 111. 

The obligor is protected by the assignment in paying to the assig- 
nee, if the assignment be not a forgery. He is not at Uberty to set up 
a want of consideration as between the assignor and assignee. The 
consideration expressed on the &ce of the assignment is enough for 
his purposes. 

And if it were otherwise a counter obligation, such as the declara- 
tion of trust, on the part of the assignee, and the money due to him 
would be a sufficient consideration. 

IV. The wife has an insurable interest in the life of her husband. 

This right exists at the common law, independent of the statute of 
1840. Jxead v. Boyal EccJumge Assv/romoe Co., Peake's Additional 
Cases, p. 70. 

The Statute of New York above referred to, is not regarded as ex- 
tending the right of effecting insurance, but merely as doing away 
with proof of the pecuniary interest in the assurances authorized by it 
Beynolds on life Insurance, {)p. 52, 53. 

And it gives her the additional right of insuring in the name of 
any other person as her trustee. 

Had, therefore, the policies in question been original policies taken 
by the plaintiff in his own name, for the use and benent of the wife, 
they would have been valid, and it is insisted that the equity of the 
Statute extends to policies effected by the husband, and assigned to 
another person as her trustee — a fortiori, the insurable interest of the 
wife in tne life of her husband, constitutes a good consideration for an 
assignment of the policies effected bjr him. 

A creditor may msure the life of his debtor, or may take an assi^- 
ment of the policy effected by the debtor on Ids own life for security 
of his debt. 

In the former case, if the debt be paid, the policy becomes void — 
but in the latter case it reverts to the representatives of the assured. 
Ellis on Life and Fire Insurance, pp. 124, 5, 6 ; OodscHe, and others, v. 
Bdderoy 9 £., 72 ; Beynolds on lafe Insurance, pp. 54, 155. 
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In the present case, therefore, if the wife had no insurable interest, 
and if the assignments did not bring her within the equity of the Sta- 
tute, and admitted the declarations of trust to be utterly null and void, 
all of which we deny, yet nevertheless the foil amount insured is re- 
coverable by tlie plaintiff, for the benefit of the representatives of the 
insured, all beyond the amount intended to be secured for himself. 

V. But the husband may insure his own life in his own name and 
assim the policy for the benefit of his wife. Uhi awpra. 

l£ere is nothing in such an insurance or assignment in the nature 
of a gambling transaction or against public policy. 

On the contrarjr, it was the original and legitimate purpose of life 
Insm-ance to provide for the widows and orphans on the death of those 
on whose exertions while living they depended for support. Reynolds 
on Life Insurance, chap. 1 ; Ellis on Life and Fire Lisurance, p. 99, 
part 2d, chap. 1, sec. 2. 

Independent of the Stat. 14 Geo. 3, ch. 8, a wagering policy is void 
as against public policy. Lord v. DaU^ 12 Mass. Eep., 115 ; but no 
policy for tne benefit of the widow or orphan of the life insured has 
ever been held invalid. 

That the equitable interest of any valid chose in action may^ be 
assigned ad libitwrn,^ when the rights of creditors are not interfered 
with, is a principle of so universaT application as not to need support 
by reference to authorities. 

VI. The assignments in the present case were for the benefit of the 
widow persondly, not for the personal estate of the assured. As 
administratrix, therefore, she had no title or interest, and was not a 
proper party to the suit. 

Whether the widow or the creditors are entitled to the fund when 
collected, is a question between themselves, with which the defendants 
have nothing to do. 

It is believed to be easy to maintain, at the proper, that the creditors 
have no right in law or equity to monies which were never the 
property of the debtor. 

A creditor cannot compel his debtor to devote his current earnings, 
necessary for the comfortable support of himself and femily to the 
payment of his debt. 

And if by partial sacrifices of comfort and convenience in his life- 
time, the debtor devotes a small portion of his current earnings to 
secure to his widow a support after his death, by way of insurance on 
his life, the creditor is not defrauded, and has no right to complain. 
It is on the debtor's property, not on his anticipated fixture earnings, 
that the credit is supposed in law to be given. 

VIL Interest is recoverable on default of payment of the insurance 
money at the time stipulated. Va/n Rensadaer v. Jewett^ 2 Comst, 
135 ; Eeynolds on Life Insurance, pp. 165, 6, 7, 8. 

Vni. The rate of interest is regulated by the lex loci contradu9^ 
which in the present case was clearly within the State of Kew York. 
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(7. G* Conor y for the defendant, contra, 

L Elizabeth Q-. Noyes, the widow of the aagnred, was the party 
solely interested in the snit on policy No. 2499 ; and the snit on the 
other policy, was, in part, prosecuted for her immediate benefit. She 
was, therefore, an incompetent witness. Code,§§ 398, 399 — Voorhies 
Ed., 1853. 

II. Even if the facts testified to by Mrs. Noyes were supplied in the 
testimony of Mr. Waterbnry, the verdict should be set aside. But in- 
asmuch as the papers are written bv the plaintiff himself, and were 
first brought to light after answer filed, Mr. Waterbury's testimony 
was insuthcient to make them evidence in the cause. Walter v. Cronly 
14 Wend., 67 ; Farmers' amd Mam.uf. Bamk v. Whitfield^ 24 Wend., 
429. 

in. Li the absence of any suflScient evidence of a trust for Mrs. 
Noyes, the whole interest in policy 2499, and the chief interest in the 
other policy, were in the personal representative of Charles Noyes. 
She should have sued alone on the fonner, and should have been a co- 
plaintiff' in the suit of the latter. Code §§ 111, 113 : Voorhies' Ed., 
1863. 

IV. The contracts were made in Connecticut by a corporation 
created under the laws of, and locally situated in Connecticut; and, 
consequently, the law of Connecticut must govern the case. 

V. Interest is not recoverable at the common law. It is a subject 
of statute regulation; and no statute of Connecticut having been 
proved, the plaintiff was not entitled to recover interest. 

A new trial should be awarded. 

By the Courts Dtter, J. : — ^We are entirely satisfied that the 
testimony of Mrs. Noyes ought not to have been admitted. Although 
not a party on the record, she was a party in interest, and imoer 
the construction which we have heretofore given to § 399 of the 
Code, was incompetent as a person " for whose immediate benefit the 
suit was prosecuted," {Catlin v. Hansen^ 1 Duer, Sup. R., p. 310.) 
She was a sole cest/ueque trusty having an immediate right, if not to 
the whole, yet to a definite portion (§3,500) of the sum that was sought 
to be recovered. 

But although she was improperly admitted as a witness, it by no 
means follows that, for this reason, there must be a new trial. The 
verdict was taken by consent, subject to the opinion of the Court 
upon the whole case ; and if rejecting her testimony, there is sufficient 
evidence to sustain it, the plaintiff must still be entitled to our judg- 
ment. If we strike out her testimony entirely, as we must do if this case 
shall be turned into a bill of exceptions, we are clearly of the opinion, 
that upon the proofs that remain tne plaintiff was entitled to a verdict^ 
and that it was the duty of the Judge, who tried the cause, so to have 
charged the Jury. 

We exceedingly doubt whethei: any evidence of the right of the 
plaintiff to maintain the action in hid own name was necessary to be 
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given, other than the assignment endorsed npon the policies. The 
argument on the part of the defendants was, that the interest on 
which the insurances were originally founded, that of Charles Koyes^ 
the assured, in his own life, was certainly extinguished hj his assign- 
ment of the policies, which consequently, from that time, became 
void, as merely wa^er policies, unless the plaintiff had himself an in- 
surable interest which was sufficient in law to sustain them. It was 
conceded, that if the plaintiff had such an interest in the life of Noyes 
as would have enabled him to make the insurance in his own name, 
and for his own benefit, he might, for the protection of his interest^ 
well become the owner of the subsisting policy, by virtue of an 
assignment, and as such assignee be entitled to maintain an action in 
his own name for the recovery of the loss. It was the existence of 
such an interest that was alone denied. 

•It is manifest that the objection rests wholly on the assumption that 
a wager policy is illegal and void. Such, undoubtedly, is now the 
law in this State by force of certain new ]provisions in the Kevised 
Statutes, (1 R. S., p. 662, §§ 8, 10,) and such is also the law in England 
by force of a special act " tor relating insurance upon lives,'' which 
by express words })rohibits such insurances, ^^ except when the persons 
insuring have an interest in the life or death of the person insured," 
(14 Geo. 3, c. 48.) There is, however, no evidence before us that 
such is, or ever has been, the law in Connecticut ; and in this State, 
as well as in England, it has been frequently decided that at common 
law a wager pohcy, as a contract, is just as binding upon the insurer, 
as a policy upon interest As the case now 8tan£, we do not know 
that we have any right to say, that in this respect the rules of the 
common law have been altered in Connecticut ; and it is by the law 
of Connecticut that the legal construction and effect of the policies in 
suit are exclusively governed. 

This was admitted, and indeed insisted on, by the counsel for the 
defendants upon the assignment, and is not at all doubted by our- 
selves. 

It is not necessary, however, nor do we deem it expedient, to place 
our decision unon this ground. In delivering our iuagment, we shall 
assume that wnen the insurance is upon the Life of a tnird person, an 
insurable interest in the person for whose benefit the policy was 
effected, or is held, is just as necessary to be proved by the law of 
Connecticut, in order to warrant the recovery of a loss, as by the law 
of this State. 

The plaintiff claims to recover partly on his own account, but chiefly 
as the trustee of the widow of the deceased, and the question of his 
ri^t to maintain the action as such trustee will be first considered. 

That a wife has an insurable interest in the life of her husband is 
quite certain. It is not denied, and it is needless to cite authorities 
to prove, that a policy effected by hina upon his own life for her benefit 
is a valid contract, nor that a subsisting policy upon his own life held 
by him may be assigned to a trustee for her benefit In both these 
cases, if the husband die during the term covered by the policy, Uxe 
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STtrn insTired, in law, or in eqnity, belongs to the wife, and may be 
recovered by a snit, either in her own name, or, where the trust is ex- 
press, in that of her trustee. None of these positions are disputed. 
The only* questions that have been raised on tnis branch of the case 
relate to the sufficiency of the evidence to prove the interest of Mrs. 
Noyes, and the right of the plaintiff to maintain the action as her 
trustee, and if the declarations of trust executed by him were proper- 
Iv admitted in evidence, it is not denied that these questions are 
determined, and his right to a judgment for the whole amount, which 
die trust as declared embraces, fully established. 

Of the interest of Mrs. Noyes, in one of the policies, No. 2499, 
there is conclusive proof, independent of the declaration of trust in 
relation to it. It appears by an entry in the registry of the company, 
made at the time this policy was issued, that the insurance was effect- 
ed by her husband for her benefit. She was, therefore, the equitable 
owner of this policy as soon as it was issued, and it was delivered to 
the husband, and held by him merely as her trustee. It is manifest, 
however, that upon this proof alone the plaintiff would not be entitled 
to recover. On the contrary, as showing Mrs. Noyes to be the real 
party in interest, she would be a necessary party to the action. Her 
mterest in the other policy is shown only by the declaration of trust 
which relates to it, and both the declarations were necessarv to be 
proved to show the title of the plaintiff to prosecute the suit alone, as 
trustee of an express trust. 

In our opinion all the proof of the due execution of these important 
papers, which the law requires, was given, and this proof, which, 
"uncontradicted, was conclusive. 

The testimony of Mr. Waterbur^ is positive that both the papers 
are in the handwriting of the plaintiff, and that they came into his 
possession from the hands of Mrs. Noyes, although not delivered to 
nim until after the commencement of the suit. As there was no sub- 
scribing witness to either of the papers, this evidence was sufficient to 
prove Siem to be genuine, and proof that they were so, was all that, 
m the first instance, could be justly demanded. It was enough to 
authorize them to be read in evidence. 

Upon the trial the counsel for the defendants objected to their 
reception as evidence upon the grounds — ^tirst, that they were the 
evidence of the plaintiff, and second, that there was no evidence of 
their existence previous to the commencement of the suit. We are 
persuaded that neither of the objections is tenable. The first, which 
we find it difficult to understand, was in effect abandoned upon the 
argument before us. K the meaning is, that these declarations of 
truBt were made by the plaintiff with a view to his own benefit, and 
therefore to be rejected on the same ^ound as the oral declarations of 
a partr in his own favor, the truth is directly the reverse. His title 
to botn the policies upon the face of the assignment made to him was 
unqualified and absolute, while the effect oi the declaration of trust 
was to show, that nearly the whole beneficial interest was vested in 
another. The papers were not his evidence, in the sense of the objec- 
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lion, bnt the evidence of the cestui que trust. Mrs. Noyes, who, as 
the person for whose immediate benefit the snit was prosecuted, had 
the ri^ht to insist upon their production. Another short answer to the 
objection is, that in all cases, where the suit is brought by the trustee of 
an express trust, his declaration of the trust, whether oral or written, 
is necessary to be proved in order to maintain the action, and hence 
to reject the evidence, is, in eflfect, to hold, that such an action cannot 
be maintained at all. Such a decision would be a virtual repeal of 
the provision in the Code by which the action is given. 

To the second objection, that there was no evidence that the 
declarations of trust were in existence previous to the commencement 
of the suit, the reply is, that no such evidence was necessary to be 
given ; nor, judging from our own experience, and the uniform prac- 
tice in this Cfourt, can we believe that, in similar cases, such evidence 
has ever been re<]^uired. The rule we apprehend to be well establish- 
ed, that when an mstrument in writing, to which there is no subscrib- 
ing witness, is shown to have come from the possession of the party 
who, according to its terms, has a right to the custody, nothing more 
is required to be proved to entitle it to be read in evidence than tiie 
handwriting of the person by whom it purports to have been executed. 
It is then presumea that the execution and delivery of the instrument 
corresponded in time with its actual date, and although this presump- 
tion may be repelled by opposite evidence, imless so repelled, it is 
conclusive. 

The declarations of trust in this case were the proper evidence of the 
title of Mrs. Noyes as the cestui que trust She was therefore entitled 
to their possession, and the circumstance that they were not delivered 
by her to Mr. "VVaterbury until after the commencement of this suit, 
Wcas too unimportant to justify a suspicion of an execution and 
delivery subsequent to their date. We have found nothing in the 
cases to which we were referred in the argument at all inconsistent with 
the views that we have expressed. In the first of these cases, WaUon 
V. Croioley^ (14 "Wendell, 67,) it is expressly stated, that the paper 
which was excluded, was executed during the trial. The bearing of 
the second case (Farmers^ cmd Mecho/mcs^ Bank v. Whinfield^ 24 
Wend., 420,) upon the question we are considering has escaped our 
discoveiy. 

The declarations of trust being properly in evidence, the necessary 
consequences are that the plaintifl^ as trustee of an express trust, was 
entitled to bring the action in his own name, and is entitled to recover 
for Mrs. Noyes as the cestui que trusty the whole sum which, by the 
terms of the declarations, he agreed to pay her when received from the 
defendants — ^that is, the fdU sum insured by policy 2,499, and $1,500 
of the §2,000 covered by the other policy. The only question, there- 
fore that remains is, whether he is not also entitled to recover for his 
own benefit the balance of $500, claimed to be due on the last men- 
tioned policy ; and that he is so entitled, we have no difficulty in 
holding. 

It is a mistake to suppose that the assignment of a poUcy upon 
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life varies in any respect the nature of the original contract, or can 
operate to discharge the insurer from any part ot theobli^tion, which 
the terms of the contract impose. By the terms of this policy, the 
defendant agreed to pay the sum insured to the executors, administra- 
tors or assigns of the assured, within a certain time after due notice 
and proof of his death, and we apprehend, that where such notice and 
proof have been given, and the assignment is valid as between tiie 
parties, the right of an assignee to demand and enforce the stipulated 
payment is no more liable to doubt or dispute than that of an execu- 
tor or administrator. 

The objection to the recovery in this case assumes, and such was 
the argument, that there can be no absolute sale of a subsisting policy, 
and that its assignment is only valid when made as a coUatersi secu- 
rity for an antecedent debt ; but as we understand the law, a written 
J)romise to pay a sum of money is just as properly a subject of transfer 
or value, where it depends upon a condition, as where it is absolute, 
and we can, therefore, make no distinction between the rights of a 
honajide assignee of a policy, and those of an assignee of a mortgage. 
This seemed to us upon the argument very clear upon principle, and 
we have since found that it is equally so upon authority. The case of 
Ashley v. Ashley^ (3 Simons, 140,) which was not referi'ed to upon the 
argument, and which Chancellor Kent cites and approves, (3 Kent's 
Com., 370, note,J is a positive decision, upon the exact question, in cor- 
respondence witn the views we have expressed. 

m this case the sum insured upon the life of the person effecting 
the policy was £1000 sterling. He assigned the policy for a smaU 
but valuable consideration to one Heath, whose executors sold ^e 
policy to General Ashley for £320. Ashley also died ; and in a suit 
in equity between his widow and his executora an order was made 
that the policy should be sold by a master for the benefit of the estate. 
It was sold accordingly ; but the purchaser refusing to accept the title 
offered, the case was before the Court upon a petition to compel him. 
The objection to the title urged by his counsel was either that the 
assignment to the first assignee being for a consideration so trifling as 
to be merely nominal, was wholly void ; or if valid, that the pur«haser, 
instead of the full sum insured, would only be entitled to recover the 
amoimt paid by the assimee. The Vice-Chancellor overruled the 
oWections, holding that tSe provision in the Act of Parliament pro- 
hioiting insurances by persons having no interest in the life insured, 
had no application to tne assignment of a subsisting policy, but that 
the assignee in good faith of a policy upon life, which was good when 
effected, is entiued, in all cases, to demand payment of the whole simi 
insured. 

This case, therefore, proves not only that the absolute sale of a life 
policy does not affect the validity of the contract, but that the assignee, 
for value, in tiie event of the death of the assured, is entitled to the 
same remedies as his personal representatives, when the title to the 
policy is unchanged. It thus furnishes a full answer to the argument 
that the recovery of the plaintiff upon his own account, if he is per- 
18 
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mitted to recover at all, ought to be limited to the Bmn which he 
advanced. Had there been no trust, he would have been entitled to 
recover for his own benefit, without any deduction, the sum insured. 
It is further to be observed, that an insurance upon life, in the 
language of Mr. Justice Park, fi*om its nature, adniits no distinction 
between total and partial losses ; but when a loss happens, binds the 
insurer to pay, according to the term of his agreement, the full sum 
insured^ (2 Park on Insurance, Hildyard ed.,p. 493.) In other words, 
the interest of the assured, in every such pohcy, is valued at the sum 
insured, and by this valuation, as in a marme policy, both the parties 
are bound. Itence it has never been doubted that a person may in- 
sure his own life in as many policies, and for any amount he may deem 
proper, so as to entitle his representatives to recover the full sum 
insured in eachpolicy, without any other proof of their loss than that 
of his death. The contract is still a contract of indemnity, but the 
only measure of the indemnity promised is that which the policy 
furnishes. 

It is true that in England a creditor who insures the life of his 
debtor can recover no more than the amount of his debt, whatever 
may be the sum insured, but this exception to the general rule is 
created by a special provision in the Act of Parliament to which we 
have before reierred, and is, as we have seen, not construed to ext^id 
to the assignment of a policy ejffected by the debtor, (14 Geo. 3, cap. 
48, Ashley v. Ashley.) Tliere must be judgment for the plaintiff upon 
the verdict ; but the rate of interest being governed by the law of 
Connecticut must be reduced to six per cent. 

Judgment accordingly. 



IS. U. Snpnme (iTonrt. 
[Jime General Term. — 1864.] 

- Before MrrCH£LL, P. J., and Judges BOOSEVELT and CLEREE. 

Julia F. Thomas, by her next friend, agst. Charles Thomas. 

DIVORCE — ^NEXT FRIEND— SEOURriT FOR COSTS. 

In suits for divorce, a ^ife may appear hj any ne3ct friend whom the Court may appoiat 
on her application, without giring secunty for costs. 

This motion came up on appeal from a decision of Mr. Justice 
Clerke, made at Special Term, requiring the next friend of a married 
woman to give security for costs. 

The case was submitted on the papers and points. 

Adams ami Lmky^ for plaintiff. 
A. H. WagnsTy for defendant. 
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MrrcHETX, J. — ^This action is for a divorce on the gronnd of adultery- 
The plaintiff commenced her action by a next friend, and the defend- 
ant moved for and obtained an order that the complaint be dismissed, 
unless the next friend give security for costs. The plaintiff appeals 
from that order. 

It v^as a question under the Code, as it formerlv stood, whether 
a wife must not appear by her next friend in all cases between 
her and her husband. This Court at General Term held, that there 
was a distinction between the case of an action for an absolute divorce 
and other actions between husband and wife; that the Revised 
Statutes in the first case were in force, and allowed the wife to sue in 
her own name ; in other cases she must sue by her next friend, and 
that then, in legal understanding, she sued alone, and that where a 
next friend was necessary the Court might require, and when the old 
practice was so, would require security for costs from the next friend, 
or evidence of tiie responsibility of the surety. This was understood in 
the case of Coit asst. Goit^ although, as that was not a case for an 
absolute divorce, afl this was not specially mentioned in the opinion 
in that case. 

The amended Code of 1852 required the husband to be joined with 
the wife when she is a party, except in two cases. 

1st., When the action concerns her separate property ; 2d. When 
the action is between her and her husband ; and in these two cases, it 
Bays, " she may sue or be sued alone." It then enacts that " when the 
husband ccm/not be joined with her as above provided, she shall prose- 
cute or defend by her next friend." The lan^age of this last part 
has been criticised, and it has been said that it applies only to cases 
before provided, when the husband cannot be joined, and that there 
are none such, although there are two cases where he may not be join- 
ed. The same liberality must be allowed in construing tibe Code as 
is allowed to any other act of the Legislature. It is not to be construed 
as if its authors could not err in grammar ; but the sense is to be 
sought for, although at the hazard of interpretation, which would show 
that the most happy choice of language was not used. Aliquando 
honiea dormitat Homenis. If " cannoP is made to read " mat/ not^^ 
then this amendment requires the wife to appear by a next friend 
whenever she may not, by the section quotea, (§ 114,) sue alone — 
that is, whenever that section does not authorize her to sue alone. 
She must then appear by next friend whenever she sues her hus- 
band, whether the action be for an absolute divorce or for any other 
relief. 

This section, however, is fully satisfied, if the wife does appear by 
next friend. It is a regulation of practice entirely the creation of the 
Court, and under its control, whether a next friend shall give security 
or not. When appointed for an infant defendant it is never required, 
unless when the Statute makes it necessary, when for an infant plain- 
tiff it would be required or not, according to the circumstances of the 
case. 

The Beviaed Statutes remain in full force as to divorces, except that 
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now a next friend is necessary for the wife, whether plaintiflF or 
defendant. The 66 (58) section of 2 E. S., 148, is unaltered. It pro- 
vides that in suits for divorce the Court may require the husbana to 
pay any sums necessary to enable the wife to carry on the suit during 
its pendency. 

It has become a matter of course to make this order, unless the wife 
has means to carry on the suit. The husband, then, is to pay the costs 
in these cases primarily, whether he succeed or fail. At the end, it is 
true, that the Court may decree the wife to pay the costs ; but this 
never would be done unless there were great misconduct in com* 
mencing or prosecuting the suit. It can rarely happen, therefore, 
that the wife, or her next friend, would be obliged to pay costs, and 
the only thing necessary to provide against is such misconduct in the 
management of the suit as would subject the wife or her next friend 
to the payment of costs. To accomplish this it is not necessary to 
anticipate that such misconduct will occur. It is enough to allow the 
wife to appear by any next friend whom the Court may appoint on 
her application, without security, and to allow him to continue to act 
until some abuse occurs, and then to remove him, and dismiss the 
complaint, unless he give security, or another next fnend be substitut- 
ed, whose character and responsibility will be a protection against 
ftirther abuse. But few wives (except among the rich) have separate 
estates. A more stringent rule might exclude all married women, 
except those rich in their own right, fi-om the benefits of the law, how- 
ever oase and unprincipled their husbands may be. 

The order appealed from should be modified accordingly, without 
costs. 



Snptrior (Sonrt. 
[August Sjpecial Term. — 1854.] 

Before Mr. Justice DUER. 

Febnaiok) Wood against Edwabd Mabvine. 
mjuNcmoN to bestrain publioation of PBOGEEDmos OB sviDENcs nr 

AN ACTION. 

A Ooort of Equity has no power to restrun by injunction the publication of the proceed- 
ings or eridence in another action, whether pending in the same or an j other Court, 

In cases where such a publication is deemed to be necessary or proper, it must be made by 
an order in the cause. 



THE NEW YORK LEGAL OBSERVER. 277 

Saperior €k>urt — ^Fernando Wood agt. Edward Marvine. 

Motion for an injunction upon the complaint. The complaint set 
forth in substance that anotner action was pending in this Court in 
which the plaintiff bs defendant was charged with various acts of fraud, 
and relief was sought against him upon tlmt ^ound ; that the issues in 
this action had been referred and testimony in support of the charges 
taken before the referee, but that the testimony was not closed, ftie 
witnesses on the part of the defence not having been yet examined ; 
and that the defendant Marvine, from malicious motives, threatened 
to publish immediately the pleadings and evidence which had been 
given, and therefore prayed that such pubUcation might be enjoined 
and restrained as calculated to injure the plaintiff in his character 
and reputation, and to prejudice him ia making his defence before 
the referee. 

Z. B. Shephwdj for plaintiff. 

J. T. Brady y for defendant. 

Who cited 8 Paige, 24 ; 3 Edward Ch., 515 ; Eden on Injun., 227 ; 
6 Howard P. R, 89; 7 Howard P. K, 19. 

DuEK, J. — Sitting as a Judge in Equitv, I am satisfied that I have 
no power to continue tiiie injunction. I ao not believe that a Court of 
Equity haa ever attempted to restram the publication of the proceed- 
ings in a pending action at law, either upon the grounds set forth in 
this complaint, or upon any other; nor do I believe that had the 
jurisdiction ever been claimed, the courts of law woidd have submitted 
to its exercise. It would have been regarded and resisted as a mani- 
fest usurpation of power. It is the exclusive privilege of the Court in 
which the action is pending to determine whether, for any reason, the 
publication of the proceedings ought to be forbidden, and where the 
publication is deemed to be necessary or proper, it can only be 
regularly made by an order in the cause. The case is not altered by 
the fact that the action is pending in this Court, which is now a 
Court of Equity as well as of law, for the Code has certainly not 
enlarged the equitable jurisdiction which it has given. It has given 
UB no power to grant any other relief upon a complaint that the Court 
of Chancery comd have formerly granted upon a bill. If the plaintiff 
is entitled to the relief which he asks he must seek it by a petition or 
motion in the action in which he is defendant. He has mistaken his 
remedy in filing this complaint. 

The motion to continue the injunction is denied, and the injunction 
heretofore granted is dissolved. 

(Oaxlet, Oh. J., concurred.) 
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Supreme Court — ^Rider ya. Pond 

Sn^xtrnt Court- 
[General Term.— lS5i.] 

Before MITCHELL, P. J., and Judges ROOSEVELT and CLEREE. 

EiDEB and an'r, v. Pond. 

CONTBACT — CONSIDERATION — ^PLEADINGS DEMURRED. 

The plaintiffs had entered into a contract with Roberts by which 
thej were to execute a mortgage on machinery, &c., to Roberts, and 
assign a policy of insurance to him to the amount of $10,000, and 
Roberts was to advance to them upon these securities the sum of 
$10,000. The plaintiffs assigned to Pond the property to be mortgaged 
and a valuable contract made by Roberts with them, excepting for 
their own benefit the $10,000 to be paid by Roberts. Iney then 
requested Pond to execute to Roberts the mortgage on the machinery, 
and assign to him the policy to tlie amount of $10,000, to be advanc- 
ed by Roberts. The complaint aUeges than Pond refiised to do so, 
and that thereby the plaintiffs have lost $10,000. The defendant, in 
his answer, alleges that he was ready to perform the contract on his 
part, and requested Roberts to pay the money to the plaintif& and re- 
ceive the securitv, but that Roberts failed to do so, and tliat for this 
reason the defendant did not deliver the security. To this answer the 
plaintiffs demurred, and at Special Term the demurrer was sustained. 
The defendant appealed. 

, for plaintiff. 

, for defendant. 



Mitchell, P. J. — The two acts, the giving of the securities and the 
payment of the money, were to be contemporaneous. Either would fulfil 
his part of the contract by being ready and offering to perform it, if 
the other would perform nis part. K the plaintiffsnad executed the 
mortgage and assigned the policy, and had ^ven them to an agent, 
ani told him to go and complete the execution of the contract with 
Roberts, the agent would have been inexcusable if he had delivered 
the securities without receiving the money. It is plain that there was 
no express authority to Pond to execute the securities if Roberts did 
not pay the money. If the complaint had alleged that under this 
authority Pond had delivered the security without the money being 
paid, and so had caused damage to the plaintiffs, there would be some 
ground for the charee. The plaintiffs now say, that they meant that 
flie securities shoula be delivered without the money being paid. . H 
that was what they meant, and if they had a right to waive the pay- 
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ment, they have not expressed that meaning in the complaint. The 
contraiT would be inferred, as the payment of tlie $10,000 would be 
the only consideration for the mortgage, and the payment of the 
money was the condition on which me securities were to be given. 
Until some express direction to the contrary was given, Pond would 
be bound to know that he was not to deliver the securities until the 
money should be paid to the satisfaction of the plaintiffs. The waiver 
of this condition should have been expressly averred by the plaintiffs, 
if they meant to waive it. 

The demurrer is bad, and the judgment at Special Term must be 
reversed, but without costs, and with leave to either party to amend 
his pleadings without costs. 

Roosevelt, J. — ^As between Pond and the Eiders it was expressly 
agreed that the $10,000 was to be paid to the latter " to be used by 
them for their own use and benefit and without any account to Pond.^' 

They had a perfect right therefore to accept it in notes or checks or 
in any form they saw fi^ or, if so disposed, to waive it altogether. 
• Pond, therefore, if they requested it, was bound to execute and de- 
liver the mortgage whether the money was paid or not. It>^as their 
money and not his ; and the payment was to be made to tnem and 
not to him, and for their use, and their use alone, and not his. 

The averment in the complaint that he was requested to execute 
and deliver a mortjgage as security for the sum " to be advanced as 
aforesaid" is, on this point, merely descriptive of the sum intended, 
and in no way applies a conditional request. The words quoted are 
used not to imply that he was to deliver the mortgage only in the 
event of the money being advanced, but to indicate tlSit the $10,000 
for which it was to be riven was not any sum of that amount, but the 
particular $10,000 spoken of in the previous agreement as the sum 
which Roberts & Co. were to advance. 

Kthe plaintiffs then absolutely and imconditionally requested Pond 
to execute and deliver to Roberts and Co. a mortgage for the $10,000, 
is it any answer for Pond to say that he " gave notice that he was 
ready to perform, and requested Roberts & Co. to pay the plaintiffs 
the $10,000, and receive the securities, and that Roberts & Co. 
neglected to pay the plaintiffs?" It seems to be that such an answer 
by not denyinff, admits that he refiised to do what the plaintiffs re- 
quested, and what they had a right to request him to do. And as the 
j)laintiffs, hj the agreement, were to receive $10,000 as a considera- 
tion for their properfy sold to the defendant, to be raised by a mort- 
gage to be executed by him on the property sold, and as he has 
rerased to execute the mortgage, which would enable them to get the 
money from others, he must, as the only and just alternative, pay the 
money himself. 

Demurrers, however, unless in very clear cases, are not encouraged 
by the new code ; and the party demurring, therefore, to the insuffi- 
ciency of his adversary's pleading, should be particularly careful not 
bimself to commit the first &ult Li this case the language of the 
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complaint, it must be admitted, is not as distinct and certain as it 
mignt be. The plaintiffi strictly should have averred in precise 
terms, that they requested the defendant to execute and deliver the 
securities, whsther the $10,000 was dTmiUaneously pa/id or not. How- 
ever, the complaint, in that respect, after some labor of construing, 
may strike my mind, it is manifest from the different impression pro- 
duced on the minds of my colleagues, that it is not free from ambi^ty. 
Under these circumstances, I am inclined to concur with them m the 
conclusion that the plaintiffs' objections, in the form of demurrer, to 
the defendant's answer, should not be allowed, but that the pleadings 
on both sides should be made more definite and certain, as suggested 
by the Jud^e at Special Term, or that the parties should go to trial on 
the complamt ana answer as they stand, postponing all amendments 
till the evidence shall have shown the actual truth of the case. 



Snpenor (Sottrt, 

CITY OF NEW YORK. 

\June Special Term^ 1854.] 
Before Mr. Jastice HOFFMAN. 

The New York Ctty Insubancb CoMPAmr, agmnst The Matoe, Al- 
dermen, AND Commonalty of the Crry of New York. 

A motual iDSurance Company, incorporated under the Act of the 10th of April, 1849, i» 
taxable upon the amount of premium notes taken in adraDce, aa being part of its 
capital. 

The facts and circumstances suflSciently appear in the opinion of 
the Court. 

J. H. HedLey^ for plaintiffs. 
R. J. Dillon^ for defendants. 

Hoffman, J. — ^The plaintiffs compose a Mutual Insurance Com- 
pany, incorporated in December, 1862, under the act of tihe 10th of 
April, 1849. The nominal capital is $600,000, of which only $200,000 
has been paid in, in cash. The remaining ^300,000 consists of pre* 
mium notes deposited with the Company by parties applying for 
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insurance, and held as pledges against contingent losses, as hereafter 
explained. 

The Company was taxed for the year 1853, the sum of $6,171 85 
npon a capital of $500,000. The assessment roll was delivered to the 
Receiver of Taxes, and the necessary steps taken to enforce payment. 
A petition was presented to the Board or Supervisors for a remission 
of three-fifths of the tax, as so much improperly assessed ; which was 
refused. The sum of $2,468 54 was paid to the Receiver of Taxes, 
being two-fifths of the amount assessed, and upon the capital of 
$200,000. A warrant having been issued for the collection of the 
residue, the present action is commenced to restrain the defendants 
firom recovermg the same ; that such tax be stricken fi*om the assess- 
ment roll, and for ffeneral relief. 

The portions of flie articles of association under which the claim of 
the plamtifis is made are as follows : By the 8th section, ^^ the capital 
stock shall be at least $300,000, consistii^ of premium notes based 
upon applications for insurance ; and in addition thereto, such sum as 
may be added under the provisions of Article 9 of the charter." 

The 9th Article provides, that the Board of Directors may, accord- 
ing to the provisions of the act aforesaid, (Act of 1849,) umte a cash 
capital of not less than $50,000, nor more than $200,000, as an addi- 
tional security to the interest beyond the funds hereinbefore men- 
tioned, and may prescribe the manner in which such capital stock be 
subscribed and paid in for the purpose aforesaid. They may also, in 
conformity to tne act aforesaid, determine what interest shall be 
allowed on said capital, and to what extent the owners shall partici- 
pate in the profits, and prescribe tlie liability of the owners thereof. 

This clause is framed under the 21st section of the Act of April, 1849. 

The articles of association are verified by a certificate of threeper- 
sons appointed by the Comptroller of the State, who state "the Com- 

Sany has received, and is m the actual possession of premium notes 
ased on applications for insurance to the full extent required by IJie 
fifth section of tie act entitled, "An Act to provide for tne incorpora- 
tion of Insurance Companies," passed April 10th, 1849, to wit, the 
amount of $300,000, and which applications are signed by more than 
one hundred different individual applicants. 

XJpon this the certificate of the Comptroller required by the eleventh 
section was given, and the association became dmy incorporated under 
that statute. 

Now the fifth section provides, that " no Company formed for the 
purpose of doing business of marine, or fire, or inland navigation in- 
surance, shall commence business, (if located in the city of Ifew York, 
or in the county of Kings,) until agreements have been entered into 
for insurance, with at least one hundred applicants, the premiums on 
which, if it be marine, shall amount to three hundred tnousand dol- 
lars ; or if it be fire or inland navigation, shall amount to two hundred 
thousand dollars ; and notes have been received in advance for the 
premiums on such risks pavable at the end of, or within twelve 
months from date thereof, which notes shaU he considered a part of 
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the capital stocky and shall be deemed valid, and shall be negotiable 
and collectable for the purpose oipaymg amy losses which may accrue^ 
or otherwise." 

Comparing the 5th and 21st sections of the act, it is plain, that the 
legislature have defined the premium notes to be riven as constituting 
the main capital ; and the cash, which may at discretion be raised 
under the 21st section, as additional capital merely. 

By the first section of the act respectmg taxes on corporations, all 
moneyed or stock corporations deriving an income or profit from their 
capital or otherwise, shall be liable to taxation on their capital, (1 
E. S. 414 ;) and it is folly settled that Companies of this description 
are moneyed corporations. {Mutual Ins. Ch. vs. Supervisors of Erie^ 
4 Comst., 445.) 

I must assume that the form of the notes which is set forth in the 
complaint is in accordance with the fifth section of the act, and was 
so considered by tlie certifiers, although they are not made payable 
at the end of, or within twelve months. Oflierwise, I must suppose 
that the note, the form of which is given, does not represent the 
original notes received and certified to. At any rate, I am bound to 
consider that notes answering the requisition of the section were receiv- 
ed, and were sold when the assessment was made : and then the act 
expressly declares that they form a part of the capital stock. 

But it is urged that these notes are not payable absolutely, but only 
conditionally, if a loss occurs, and that no profit or income is derived 
from them. The answer is to be found in the definition by Justice 
Gardiner of what the Legislature meant by capital in a similar statute, 
viz., the funds upon which the corporation transacts its business ; 
which would be bable to its creditors, and in case of insolvency, pass 
to a receiver, (4 Comstock, 448.) The 19th section of the statute de- 
clares " that notes taken, in advance of premiums, under the act, are 
not to be considered as debts of the Conapany, in determining whether 
it is insolvent ; but are to be considerea as assets of the Company." 

This point appears to me so clear, that I forbear examining the other 
questions raisea in the cause. 

The Qomplaint must be dismissed, with costs. 
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Bnpmot (SxfutU 
{September Special Term^ 1854.) 

Before Mr. Justice BOSWORTH. 

John Cockle agamst John A. and Henry A. IJndebwood. 

DISCONTINUANOB BY PLAINTIFF OF ACTION ON PAYMENT OF DEFENDANTS* 

OOSTB, NOT PEBMrrTED, AS A MATTER OF COURSE, WHERE A 

COUNTER-CLAIM IS PLEADED. 

Special ffrounda mnst be stated, rendering such an interference proper, to prevent a plaintiff 
from Deing ineqnitabl j prejudiced in his rights or remedies, and which, at the same 
time, will not work any practical wrong to the defendant 

The plaintiff moves for leave to discontinue this action, on payment 
of defendants' costs of the action. The motion is resisted on the 
ground, that the answer sets up a counter-claiin, which is admitted of 
record, no reply having been put in to the answer. 

The summons was served. May 13, 1854. The answer to the com- 
plaint was served June 10, 1854. After the lapse of twenty-days 
thereafter, the plaintiff examined both defendants as witnesses, pursu- 
ant to the Code, and the examination was not concluded until the 8th 
instant. 

The complaint in substance is, that the defendants a^eed to pay 
plaintiff one-third of their commission for selling 484 railroad bonds, 
on the plaintiff's effecting a sale for them; that he did this; that 
their commission was $7,725, and the plaintiff's part was $2,576; 
that he has received of this sum $755 ; that the balance of $1,820 is 
due, and for this he prays jud^ent. 

The answer denies the making of any such agreement, or that the 
plaintiff effected any sale of any bonds tor the defendants, or that the 
plaintiff has received $755, or any other sum, from defendants as a 
part of the pretended commissions. 

The answer then "for a farther defence," "byway of counter- 
claim," alleges that defendants on the 2d of September, 1853, loaned 
the plaintin $600, to be repaid on demand ; that payment of it has 
been demanded and not made, and prays that it may be set off against 
any claim that may be established, ana also judgment for it. On the 
13th of September the plaintiff served written notice of discountenance 
of the action, and tendered $5, 12 Jc. as defendants' costs of the action, 
which' defend^mts revised to accept On the same day he served an 
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order on defendants, to show canse, on the 16th inst., why the action 
should not be discontinued on payment of defendants' costs of the ac- 
tion. Between the time of the tender, and the time of serving the 
order, the defendants served notice of trial for the October Term of 
the Court. 

B. E. Mowntj for plaintiffs. 

Wm. BlisSy for defendants. 

BoswoBTH, J. — ^This motion is made on the theory, that the plain- 
tiff is entitled, on paying defendants' costs of the action, to such an 
order as he moves for, as a matter of course. Under the old system, 
a plaintiff could enter a rule, in the book of common rules, discontinu- 
ing the action on payment of costs. Such a rule, in an action at li^, 
could be entered at any time before trial, without an application to 
the Court.— Graham's Fr., 663-4:. 

Li the Court of Chancery, the complainant might move to dismiss 
his own bill, with costs, as a matter of course, at any time before the 
decree. This is stated in the books of practice to be the rule. — ^Barb. 
Ch. Pr., Vol. 1, 228. 

The practice of the Courts, as it existed when the Code took effect, 
consistent with the Code itself, is continued, subject to the power of 
the Courts to relax, modify or alter the same. — Code, § 469. 

The plaintiff insists that the pre-existing practice, in relation to dis- 
continuing actions, is consistent with the provisions of the Code, and 
that it has not been modified by any rule of the Supreme Court, or of 
this Court. The defendants on the other hand contend, that the prac- 
tice allowing a plaintiff to dismiss his action before trial, as a matter 
of course, on payment of costs, is inconsistent with certain provisions 
of the Code. 

§§ 149 and 150, allow a defendant to set up a counter-claim, and re- 
cover upon it ; if admitted by failing to reply to it, or on proof of it, 
if it is controverted. — § 168 and 274. 

If the action of the plaintiff arises on contract, the defendant may 
set up as a counter-claim, any cause of action arising, on contract, 
whetner the damages are liqmdated or not. This could not have been 
done before the Code. The defendant mav notice the action for trial, 
prove his claim when the cause is reached, or take judgment for it, if 
admitted by the pleadings. — § 258. In this respect the practice, in 
suits at law, has been altered. The object of the Code seems to be, 
that a defendant sued on contract and having causes of action against 
the plaintiff, arising on contract, may litigate them in that action, and 
have a judgment if entitied to it. 

The costs of an independent action are avoided, one claim may be 
used to satisfy another, to the extent due upon it, the one having the 
larger claim may have a judgment for the excess, each party is made 
an actor and may bring ^tne action to trial. 

There would seem to* be no reason for permitting a plaintiff to 
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discontinue on the mere ground of his disinclination to proceed fur- 
tiier in his action, especidly when a counter-claim has been set up in 
the answer, and no reply has been made, and liberty to reply is not 
asked. 

Cases may occur which would justify a court in making such an 
order. But such cases must present some grounds to justify the in- 
ference that the plaintiff would suffer some substantial prejudice if 
the order was not granted. 

On the other hand, it is obvious that the panting of such an order 
might deprive a defendant of a substantial right. If a counter-claim 
should be outlawed, at the date of such an order, it would be mani- 
festly unjust to grant it. Other cases readily suggest themselves in 
which it would be improper to gr^ut such an order as a matter of 
coHrse. 

It is unnecessary to xmdertake to state any rule by which all appli- 
cations may be determined. 

It is sufficient to sav, that after a counter-claim has been set up, 
and admitted of record., the court will not allow the plaintiff to dis- 
continue his action, as a matter of course ; special grounds must be 
shown in favor of the application ; they must make a case, rendering 
such an inference proper, to prevent a plaintiff from being ineqm- 
tably prejudiced in his rights or remedies, and which, at the same 
time, will not work any practical wrong to the defendant. The mo- 
tion must be denied. 



Common pieaa. 
[At Chambera.'l 

Before JUDGE DALY. 

Thb People, ex rd. Paul Corlib against Hknby S. SMrra, 

The Marine Conrt has no jorisdlction to iasue an execution against the person. 

This was a certionrari issued to the keeper of the Eldridge street 
(Debtors') Prison, to certify the cause of detention and imprisonment 
of the relator. It appears, from the return made by the keeper, that 
the relator was held by h^Tn under a commitment in execution in the 
nature of a " Ca /Sb," issued by the Marine Court of this city, in an 
action brought by one Keady against the relator for money collected 
by the relator as i^ent of the plaintiff, and fraudulently misapplied. 
Tue Marine Court rendered judgment against the relator, and an exe- 
cution issued against his property ; being^ returned unsatisfied, the com- 
mitment under which he was held was issued. {See Imoa Mdatim to 
the OUy of New TarhypA90.) 
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A. K. Ihrett, for the relator, asked for his discharge, on the ground 
that the Marine Court had no jurisdiction in such an action to issue 
an execution or final process against the person. He cited and relied 
upon Brown v. Treat, 1 SiU, 225 ; Zmos 1831, Chap. 287, ^ 1, 29, 
20 to 33, 47 ; Code,% 58, 54, 65 ; §§ 179 of the Code had no applica- 
tion to the Marine Court. {See %S of Code.) 

Dalt, J. — ^Held that the Marine Court had no jurisdiction to issue 
the process, and discharged the relator accordingly. 



JXtm Sork fSnvttmt QLonxU 

[AugvM Special Term.] 
Before Justice MITCHELL. 
Merrill against Gbinnell. 

p r.TCAn TTffA^.»-fi nTin>T.ATTff T^> -ATini^ynMTi!^ 

The place of trial should be clearlj^ stated in the complaint An irregularity in omittiog 
the place of trial in the complaint is not cured by reference to the summons. 

This was a motion to amend the complaint 
The facts appear in the opinion of the court 

MrrcHBLL, J. — ^It is essential for many purposes of the suit that the 
place of trial should be clearly stated in the complaint It determines 
where motions are to be made, as well as where the trial is to be had. 
"Both parties must be at a loss to know where to proceed until that be 
distinctly settled. The omission of a statement so important in its 
conseq^uences is not like a mere irregularity, and the defendant would 
be entitled to have it corrected in the same way, even after an answer 
put in. The obtaining of time to answer is not therefore a waiver of 
the irregularity. 

The statement of the name of the court in the summons h&s been 
held to dispense with the statement of it in the complaint ; but the 
mere name of a county in the summons does not necessarily show 
that it is put there to indicate where the place of trial is to be. It may 
have been to show where the attorney issuing the summons residea, 
and this probably was its object in tliis case. Until the complaint 
was served, the plaintiff could have selected any county for the place 
of trial, notwithstanding this name on the summons. Tne irregumrity 
in omitting the place of trial in the complaint, is not, therefore, cured 
by reference to the summons. The complaint must be amended or 
Btrudk out as irregular. The amendment may be made without costs. 
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ENGLISH LAW AND EQUITY EEPORTS. 

The xxii volume of tliis valuable series is now in the hands of the 
booksellers. We have looked through it with the feeling with which 
we have often before approached a new volume of law reports, that 
all the difficult points must by this time be settled, and that every con- 
ceivable variety of facts had already been flie subject of adjudication ; 
so that it was not possible that the volume should contain anything 
new or valuable. But we have been imiformly disappointed, and we 
fear that happy day for lawyers when there will be no necessity of 
purchasing the new reports will not dawn on the present generation. 
There are many cases m this volume which an advocate would not 
wish to meet for the first time, when engaged in an argument, and 
when cited by a more faithful and learned brother on me opposite 
side, with a client at his side and before a judge well acquainted widi 
the adjudication. Of this character are the learned discussions to be 
found in this volume on maritime liens, the statute of frauds, the good 
will of partnership, libel, blank acceptance of bills of exchange, 
♦marine policies, false pretences, (a very important discussion as to 
what constitutes the procuring of property by false pretences,) domi- 
cil, &c. We might easily extend the list ; but in respect to tliese, we 
have been surprised at the degree of originality and novelty involved 
in the discussions. We notice with pleasure that the learned editors, 
Messrs. Bennett & Smith, continue to enhance the value of these 
volumes by notes referring to the American cases. E. 



GIBBS' PRACTICAL FORMS AND PRECEDENTS. 

By MorUgomery Oibba^ of the Nenc York Bwr. 

Tlie second edition of this useful work has lust been published by 
Lewis & Blood, law booksellers and publishers, 73 Nassau street. 
We have examined the work, and are satisfied it merits all the com- 
mendations it has received. Few works contain, in an elaborate, con- 
cise and condensed form, so much general and really useful informa- 
tion on subjects of vital importance to lawyers, commissioners, no- 
taries, justices of the peace, and to the whole mercantile community. 
Every importer, jobber, commission merchant, all who do business 
with merchants in the several States of the Union, should possess a 
copy of the work. It will be found a perfect vade mecum in all mat- 
ters relating to collection of debts, the exemption laws, the statutes of 
limitations, the legal rates of interest, and penalties for usury in the 
United States. Complete rules and directions for proceedings in the 

Satent offices, with a digest of important decisions. The powers and 
uties of notaries public in relation to bills and notes, with a digest of 
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decisions in relation thereto. Forms and instructions for bounty 
lands, laws and forms concerning naturalization, and many subjects of 
utility to the general business community. The information in this 
work is accurate and reliable, and when we say it is a duodecimo of 
but 280 pages, and can be procured for $1 50, we may strongly re- 
commend every man of business to possess himself of a copy. 



DUEE'S REPOETS. 
The second volume of these valuable Eeports will shortly be issu^ 

WHITTAKEES' PEACmCE. 

SBOOND EDmON, 2 VOLS. 

We are pleased to find that the second edition of this valuable w<^ 
is now ready to issue. ^ 



THE 




orK ^B)^^at '^)h^txfm 



Vol. XIL] NEW YORK, OCTOBER, 1854. [Monthly Part. 

iNTRODtTOnON TO THE StuBY OF THE EoMAN LaW. JBy LuTHER S. 

CxjSHixG. Boston : Little, Brown & Co., 1854. 12mc>.,^. 242. 

It must be admitted tliat the lovers of the civil law, whether in 
England or America, have had but an nngrateful task in their endear 
vors to promote its cultivation. Great enorts have been made, both 
here and in Great Britain, to popularize the study of the Bomau juris- 
prudence, but as yet with little effect. The Institutes have been 
translated, Domat's huge folios have been put into English dress, the 

freatest of English and American jurists — Holt, Mansfield, Brough- 
am, Story, Kent — ^have declared their high estimate of the civil law, 
but, nevertheless, for the mass of English and American lawvei's, the 
Roman law still remains a sealed book, a dead letter ; and from the 
time of the great baronial chorus nolumvs leges Anglice mutare to our 
own days, Sie efforts of the admirere of the ancient jurisprudence 
have had but little jjractical result. 

This has been owing partly to the diflSculties resulting irom the ne- 
cessity of arriving at the civil law through the medium of a foreign 
and a dead language— partly to the oi harharoi feeling, the mingled 
contempt and aversion wliich the English and those of us who imbibe 
English feeling and English prejudices, have, heretofore, always more 
or less manifested for the law, tne learning, the literature of the con- 
tinent — ^partly to the hostility of a Protestant people to a system of 
jurisprudence mainly obtaining in Catholic countries ; but more than 
all, to the fact that we lawyers are eminently a practical race ; to the 
feeling that each man's task in his profession is an Herculean pne, 
and that to master the municipal law of our own country, requires 
all our efforts and energies. 

Tliis feeling is, to a great extent, just and true ; still it is impossible 
to denv that, to understand, to cornjprehend the law, to master it 
as a science, a knowledge of history, and especially of the historv of 
the law, is indispensable — that the great branches of equity and admi- 
ralty deduce their principles directly from tJie cwU ImOj and that it is 
19 



290 THE NEW YORK LEGAL OBSERVER. 

CQ«hixig*8 Introduction to the Study of the Roman Law. 

vain to pretend to a complete, a thoroTigh or a satisfactory knowledge of 
our own system without some acquaintance with the leading features of 
the great Boman original. 

Additional inducements are now presented, both in England and this 
cotmtry, by the sweeping changes that have been made in the admi- 
nistration of justice — changes, of which as a general rule, the result 
is an approacn to the practice and the learning of the Eoman* law. 
Our New York Code of Procedure is, in its outune, nothing but a re- 
production of the features of the Eoman practice of the imperial 
epoch as brought down to us by our courts of equity and admiralty, and 
now that the principles of that Code have been adopted in many of the 
most important States of the Union, it seems to us impossible that the 
i^stematic study of the Roman law should not command a portion of 
me attention of all those who, as Hugo says, " are animated by that 
"noble ardor* in quest of knowledge which lon^ for something to re- 
" concile us with the purely mechanical part ol our profession/'* 

It is for these reasons that we rejoice to see the work of which the 
title is placed at the head of these pases, as the most recent evidence 
of attention to the study of the civil law. 

Works of this kind are with us very rare, far too rare. It is now 
more than thirty years (1812) since Mr. Cooper — English by birth and 
American by adoption — a good scholar ana cultivated reasoner, pub- 
b'shed his translation of the Institutes of Justinian. Since then Mac- 
keldy's Lehrbuch has been translated by a very accomplished Qerman, 
(KauflBaian,^ of whom death too soon deprived us. Some other works, 
which we do not at this moment recollect, have been doubtless pub* 
lidied ; but in comparison with the mountains of volumes of our own 
law, under which our presses groan, the works which have appeared 
among us on the civil law, are very insignificant in quantity, and not 
very remarkable in quality. 

Mr. Gushing belongs to the only class of men who can write on 
law to any advantage — ^those who know it practically. He has pur- 
sued the profession, nas lectured at Cambridge, and is now the reporter 
of the Supreme Court of his State. We take pleasure, therefore, in 
brin^g the work to the notice of the Bar, ana in urging it on their 
consideration. 

In a very modest and unassxmtiing preface, Mr. Cushing recognizes 
the " extremely rudimentary nature of much of the original matter 
contained" in his work, and states that it is merely intended to sup- 
ply the want of a work which should enable the student to undertake 
the study of the Koman law. 

His object (page 4) ^' is not so much to explore the vast field of the 
" Roman law, as to point out the way by which the student of juria- 
" prudence may do it for himself." 

We may say here at the outset, that Mr. Cushing has done, and 
well done, wnat he has undertaken to do. His work is a good in* 

• Hag<H Hiat of Bom. !*▼, § 22. 
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troduction, or hand-book, as the Germans say, to the study of the 
civil law. It deserves, and, no doubt, will obtain, notice from those 
who are charged with the legal instruction of jrouth, the cupida Ugv/m 
juventus^ as J ustinian calls mem in his Proemium to the Institutes. 

Chapter I of the work before us is a succinct and clear statement of 
what is signified by the terms Roman Law and CiM Law^ showing 
the different meanings which have been attached to those terms at 
different periods of me world, and according to the different phases 
of the adoption or enforcement of the principles of Roman Jurispru- 
dence« 

It is curious to recollect to how small an extent and for how short a 
time, what we call far easceUence the Roman Law, i, e. the code of 
Justinian, can have ever been the law of Rome itself— by Rome not 
meaning the city mereljr, but the empire of the West, Italy, Gaul, 
Spain, Germany and Britain; (we omit barbarous and hopeless Africa.) 
Tne long reign of Justinian extended thirfy-eight years, from A.D. 
627 to 565. The date of the promulgation of his Codes is 629 to 533, 
or about the middle of the sixth century of the Christian Era. But 
when Justinian ascended the throne of Constantinople, Alaric and At- 
tila had 'both swept in blood and flame across the Italian Peninsula; 
half a century before, A.D. 476, the Empire of the West was 
finally extinguished by the barbarian Odoacar or Odovacar ; Clovis, 
A.D. 481 — 511 had laid the foundations of the French monarchy ; and 
in Italy the long and prosperous reign of Theodoric the Goth, A.I). 493, 
626, had also intervened, it is true that under both Odoacar and Theodo- 
ric the Roman Law was preserved in Italy ;* that, however, was not 
the Roman Law of the Justinian Code, wnich did not then exist, but 
of the various sources from which Justinian compiled it, the Law of 
the five great Jurists who alone could be cited, and of the previous 
Codes. To Theodoric succeeded his grandson Amalaric, under the re- 
cency of his daughter Amalasuntha, a beautiful and very remarka- 
ble woman, who paid with her life, the penalty of her misplaced af- 
fection for her cousin Theodatu&f 



* Gibbon o. 86 aod e, 89, 8ro. edit, pp^ 600 and 662 ; and SaTigny, toL 2, eh. zi. 
• 

t **Mxyrtuo Tkeodorieo** says Prooopius (de BM Cht, lib. I cap. II,)''fii regnwn weetnit 
^M ezJUia nepw AuUarieus qui annoM htm oeto nahu ofe orbus foirt oh AmalamrUha 
^dueabatur, nee muli9 pat Byzantii /ustiniamu imperium tuacepU. AdminU trabat rtg- 
fwin AmalanuUha quippe qtia JUia hUelam gtreret, pmdentia poUtM^ ttqui iervantUaima^ 
me ffiriiem mpra modum animum BHendeng" 

A box on the ear, howerer, given to her child, emancipated him from her control. 

*' Aliauando mmter cum in euh^ulo peeeantem uliquid deprekendinet eolapkvm iUi in" 
fngit ; %n iser^fitiM w inde proripuit in andronUidBmr{ibid.) He mm proclaimed King bnt 
death soon reliered his mother and his rabjeets from the violence of the intractable Atha- 
laric Th^ dai^ter of Theodoric resumed the reins of empire, and selected for her spouse 
and master her relative, Theodatus, whose cruel ingratitude the rude historian thus relates: 
** Turn mater nepro Hxue aui fragiUtate a GcihU tpemeretwr, aeewoi delibenme, Theodahim 
C9fMo6rifium euvm ffermanitatie gratia aceertitum a T^huteia %Un privata vita degene in labor- 
ibtie propnie erat, in regnvm MHocavit, qui immemor coneanguinitatie poet aliquantum 
iempus a j>alatio Ravtnnate abstraetam tntulam Laei BuUinteneii earn exitio reUgavit, 
mbi paueiuimoi diee in irietitiam degen$ ab out tatMti^ baimo itranaulaium tst— {Jor- 
MUDdeadeReU GeiObp.liz.) 
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It is also true, that under the reign of her husband and mur- 
derer Theodatus, and his successor Vitiges, Belisarius established for 
a moment (A.D., 539^ the Empire of Justinian in Italy.* But in less 
than half a century the tide of Lombard invasion swept over the Pe- 
ninsula, (A.D. 584, 590,) and from that time nothing was left of the Em- 
pire of the West but the Exarchate. The rest of Italy fell to the Lom- 
bards. Ravenna, with the adj acent pail; of the Romagna, now the S tat^ 
of the Church, the subordinate provinces of Rome,t Venice, Xaples and 
the Islands of Sardinia and Corsica alone remained to acknowledge 
the government or the law of the successors of Justinian. Even this 
lasted less than two hundred years ; the Pope soon arose to torment 
the Emperor ajid the Exarchs. The date of the Pontificate of Grego- 
ry the Great, is 590, 604. In 752 the Exarchs were finally rooted 
out by the Lombards, and in 754 Pepin appears on the stage as the 
deliverer of Christendom, and the founder of that great power which 
for upwards of ten centuries has occupied the seat of the Ctesai-s, and 
often wielded a power more formidable than theire in the plenitude 
of their dominion. 

Now we know that the Lombards, like the Franks, were lawgivers 
themselves, and paid far less respect than Odoacar or Theodoric to 
Roman legislation, and that, as far as their own people was concerned, 
they certainly intended to supplant or supply the Roman system 4 

It is true undoubtedly, as originally shown early in the last century 
by Antonio d'Asti, of Xaplos, and conclusively established by Sa- 
vigny in this, that the Roman law never disappeared from Europe ; 
that the story of the discovery of the Pandects at Amalfi is but a fable, 
and that the wirieiples of the old Roman law — ^the law of Gaius, Pa- 
cinian, and Paul, Ulpian and Modestinus, the immortal Five; of the 
Gregorian, Ilermogenian, and Theodosian Codes — the law, in short, 
from which Justinian made his Compilations — survived the wreck of 
the Roman empire in western Europe, and was more or less directly 
recognized by the rudest of the barbarian conqueroi-s. 



* Justinian's Pragmatic Sanction yraa published in 654, but Savigny ch t. § 105, fixev 
the precise period of the re-establishment of bis power in 555. 

f Mr. Cashing says, p. 118, that in the time of Theodosius there was but a single School 
of Law in the Western Empire ; that it was at Kome, and that it did not surtive the inTa- 
aion of Italy by the Barbarians. He gives no authority. 

,>4 Hear the reasons which Rothar, the king of the Lombards, gives for publishing hi» 
laws, about the middle of the 7th century : (Savigny, ch. t., § 118:) "/n nomine iJomini 
irUepikeditium quod renovavi cum prijnatibua meiujiidicibuSf Ego in iJe nomine Rothar nxvir 
esscde^HMui^ * • * * quanta pro subjcetorwn nostrorum commodo nottrcB fttit 
8cUicj^udiTii€icmm- vel eat, tubter adnexitt tenor declarat pradpue tarn propter eutiduaa rati* 
g<iii9lie9>ipatqtfiHWifi>^i^uam etiam propter aupcrfiuaa exactiones ab his qui minomn virtulem 
hfobeni^i ikv/i\'dm]pi\Q»iitsmu9 volumcn complectandum quatenus Herat unicuiquc saJva iego 
etjui!tiH(^'qiliifUitnwTt."\.\\^vd then follow the barbarous Weregihls, tixing the value of 
life aikdltolb. fipg^i^ ioM» fioset)* &^ '^ Si in facie play averit compoiiat ci aolidos du'»t — n 
fuicuni a(«fari^ 4'ovyi0n«<..«o4{K/ol«0to'' (§ hocxi.) Muratori Scrip. Ker Ital. Vol L p. 2, 
^.l.U^9^^ ^ .-.v,.--.-- , ..u^>,.».> 
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It is especially true that the curious system of personal laws alluded 
to and explfuned by Mr. Gushing, p. 126, largely contributed to this 
result ; but it is nevertheless equally true, as we have stated, that the 
Justinian Compilations — the Civil Law as we alone know it — ^what we 
exclusively call the Roman law — can scarcely, if ever, have been 
adopted as such, and received as the sole and absolute le^al authority 
in but a very small portion of the Western Empire, and that but for a 
very short period. Savimy exjjresses the proposition in a brief phrase : 
*' Tke Compilations of Jiistinian were destined especially for the Em- 
pire of the East." Chap. I, § 5. Gibbon, with his usual discernment, 
savs : " Thus by a singular coincidence, the Gei*mans framed their art- 
^* less institutions at a time when the elaborate system of Eoman Ju- 
** risprudence was finally consummated." 

The second chapter of Mr. Cushing's work is entitled " Distinction 
between Legislation and Jurisprudence," and is open to a good deal 
of observation. Mr. Cushing aevotes twenty pages to the definition 
of these two terms, Legidation and Jurwpi^udence, We do not see 
that, in a short elementary treatise on a particular branch of the sci- 
ence of law, such a discussion is at all necessary, or even appropriate. 
But we object more particularly to the definitions adopted by Mr. 
Gushing. " Laws," says Mr. Gushing, p. 10., ^ are of three kinds : 
*' First, legislative acts ; second, customs or usages ; and third, the pre- 
^'ccpts of natural right." To this proposition, regarding law as a sy- 
nonyme for a rule ^ conduct^ there is no particular objection, except 
that it omits the wliole body of judicial law, and that the order is evi- 
dently inverted. Li the natural order of events, the precepts of natu- 
ral right (so far, indeed, as they are adopted and incorporated into the 
municipal law) precede customs, and these again come before legisla- 
tive acts. But Mr. Gushing proceeds, p. 13, "The laws of all civil- 
*'ized countries are composed of these three elements. * * * * 
*'The term legislation, tnough ordinarily restricted in its signification 
^to the act ot making a law or a code of laws, is sometimes used to 
"denote the whole body of legislative acts^ of whatever name or ori- 
**gin, and inay not improperly he extended to emhrace the entire mass 
*'of what are denominated laws, taken collectively. It is in this lat- 
"ter sense that it is here distinguished from jurisprudence." In other 
words, then, according to Mr. Gushing, the legislation of a country is 
to be taken to mean the statute law, customs or usages, and the 
precepts of natural right, so fer as they are adopted and recognized 
as obfigatory, to the exclusion of all other branches of the science of 
justice. Now we apprehend that this is an error. The word legislor 
tion has, we suppose, two distinct meanings ; but neither of them that 
peculiar one which Mr. Gushing has adopted, to the exclusion of aU 
others. 

Firsts legislation means the act of making laws, legem ferroj this, 
according to Mr. Gushing, is its ordinary signification. ISecond^ legis- 
tation means the body of written law promulgated by any particmar 
body, as we say the legislation of Congress, of Parliament, &c. 



294 THE NEW YORK LEGAL OBSERVER. 

Gnshing's iDtroductioD to ihe Study of tlie Romao Lkw, 

This is the way in which Mr. Gushing says the word is " 907netinu9 
vsed;^^ but we believe that not a solitary instance can be cited where 
the word legislation is employed as Mr. Cnshing applies it, to embrace 
statute law. customary law, and natural precepts, and at the same 
time to exclude judicial law, procedure, and the administration of jus- 
tice. There is no authority for the innovation, nor do we see any- 
thing gained by it. It is using the word in a sense much more com- 
prehensive than has ever been given to it, and only likely to create 
confusion. 

So much for lejgislation. Next comes the definition of jurispru- 
dence. Mr. Cushmg proceeds, (p. 13,) "Having thus explained what 
" is meant by legislation, the meaning of the term jurisprudence will 
" now be considered. The primary purpose of a system or code of 
" laws is to provide those who are subject to its jurisdiction with rules 
" of conduct by which to govern themselves in all affairs of life which 
" may become the subject of legal relations. * * The secondary pur- 
** pose of the law is to furnish rules for determining what legal rights 
" and duties have been violated, and what ought to be done in order 
" that those whose legal relations are disturbedmay be placed as near 
" as may be in the same situation in which they woula have stood if 
" the rules of civil conduct had been observed," p. 14. * * "The prin- 
" ciples developed and established in the practical application of the 
" law, properly so called, constU/ute what is denomtnated juri^pru- 
" denceP p. 21. " Legislation is the establishment beforehand of tnose 
" general principles by which civil conduct is to be regulated, and 
^^jurisprudence consists of those principles which are developed in the 
" apphcation of the power to particular cases, (p. 21.) Jurisprudence 
" is therefore the comnplemefrd of Ugislalion ; it supplies what is left 
" v/ryprovidedfor hy trie latter in the admmistration of justice^ and the 
" two together constitute the legal policy of a State, p. 32. 

Now we are equally at a loss to understand the source of this defi- 
nition. Legislation is, according to Mr. Gushing, the whole body of 
tibe rules of conduct recognizea as law, whether statute, usage, or 
natural justice. Jurisprudence, according to him, is the application 
of these principles to given cases, and must therefore embrace judicial 
law, the great head m procedure, and the administration of justice ; 
full of details, thorny and repulsive to the theorist though of infinite 
Talue and interest to the practical lawyer. But we ransack our memory 
and our books in vain for any authority for any such definition of 
jurisprudence. Jurisprudence confined to judge-made law, as it is 
called, procedure and the ministerial fimctions of juries, clerks and 
sheriffs r Since when, how, where was jurisprudence so curtailed of 
its fair proportions? 

We had supposed that if anything was settled it was that/Mrwprw- 
d&noe was the largest and most comprehensive term in the language 
to express knowlmge of lam — ^the science of law in all its ramifications 
and details.— Statute, customary, judicial, procedure, administration, 
everything. Wbere does Mr. Gushing find his auth(»rity for razeeing 
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ibis venerable and all-embracing phrase to the ^'complement" of 
legislation. No authority is cited, and there is certainly nothing in 
the etymology of the word to warrant it. Prvdena ia providens ; the 
^riaprudena is the jvrts perituSy the jure oonavUus^ me man skilled 
in laWy not in any part of law, not any " complementary" or ancQlaiy 
branch of the science, but the whole. Cimon had, says Nepos, 
magnam prudentiam crnn jvrU evvUis turn rei miUtarisy ( Vita 
Oimanis^ § 2.) AUUvus prudens esse in jure dvUi puidbatur^ says 
Cicero (de Amicit, § 2.) So it is in the dictionaries, ^'t^7*wprt«fo7i^, 
jwrisperitiy ju/reoarmiltiy Lawyers, lurisconsults ; feailejrs Faccio- 
lati and Forcellini. Jurisprudence, the skill or knowledge of law ; 
Kichardson. In other languages ; jurisprudencia, ciencia del derecho ; 
Span. Dict'y of Academy. Jurisprudence, science de droit, French 
IHctionary. Hear old Ulpian in the Digest: jurisprudenUa est 
di/vinarum hunumarumque rerum noUtia^ justi dtque injvsti acieniia. 
Last. Lib. I, Tit. I, § 1. 

We deny utterly, that the term jurisprudence was ever used, or 
with any propriety can be used, to signify anything but the know- 
ledge or science of the whole body of law ; to dwarf it to ju- 
dicial law, to procedure, or the administration of justice, — in Mr. 
Cushing's words, to the " complement " of legislation, — ^is an entire 
confusion of terms. At page 88, Mr. Gushing seems to have forgot- 
ten his own definition ; for he says, that prior to the twelve tables, 
" the Romans appear to have been governed by customs and unwrit- 
ten laws which, to a considerable extent, corresponded with those 
which we have denominated^'t^mprw^fonc^;" just beiore, however, "cus- 
toms and unwritten laws " were a part of legislation. This, perhaps, 
is only a slip. But it shows the danger of disturbing llie mean- 
ingof well-settled phrases. 

The importance of correct and wellnsettled definitions cannot be too 
much urged. When a word belonging to a science so highly techni- 
cal as the law has acquired a settled signification, it is extremely un- 
desirable to disturb it ; and in the case before us, it is to be the more 
r^retted, because Mr. Gushing has based the divisions of his entire 
book on these new definitions. Chapter HI is Roman legislation an- 
terior to the time of Justinian. Chapter IV is 'RomsLn jurisprudence 
anterior to the time of Justinian ; and if we are right as to what the 
words really do mean, this arrangement must certainly be considered 
unfortunate. These two chapters again illustrate the matter. Chap- 
ter m, on the ante- Justinian legislaUony contains an account of tne 
laws of the twelve tables, — ^laws made by the people, by the senate, 
and imperial constitutions ; while chapter lY, on the ante-Justinian 
jurisprudence^ is confined (1) to the symbolical acts ; (2) actions of the 
law ; (3) formulas ; (4) Praetorian law ; (5) the juris-consults ; (6) rival 
sects or schools ; (7) law of citation ; and (8) imperial rescripts or de- 
crees. Now, the three first of these heads belong to procedure, — ^the 
five last are substantially judicial law ; and we ask again, with aston- 
ishment, how can jurisprudence be limited to practice and judicial 
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law, — and how, in an examination of Roman jurisprudence^ can the 
written law be left out ? Protestando^ therefore, once more our utter 
hostility to this use of the terms legislation and jurisprudence, we pro- 
ceed. 

We are not sure that Mr. Gushing folly appreciates the position of 
the Twelve Tables in the Roman system anterior to Justinian. 

Mr. Gushing says, p. 35, " that tne legislation of the Decemvirs, at 
the time of Justinian, had become so entirely superseded by the juris- 
prudence of several centuries, that it existed only in fragments, as 
quoted or referred to in ancient authors." That such is now the case, 
is undoubtedly true, and a fact familiar to those who are acquainted 
with the laborious efforts of Haubold and Dirksen to restore this body 
of law ; but that it was the case at the time of Justinian, appears 
very unlikely, from the estimate in which the Twelve Tables were 
held by the lawyers of Rome. 

Livy, in a passage cited by Niebuhr, expressly says, " they were 
the fountain-head of all law, public and private."* 

Gicero, in a passage often quoted, declares his high sense of their 
value, though all the world were of a different mind. Freraant ornnes 
licet^ he considers them superior to the whole body of philosop^y.f 

Now, if this, in the time of Augustus, was the estimate of the Twelve 
Tables, it is not at * all likely that they altogether disappeared before 
the time of Justinian. Mr. Gusliing cites no authority, and Savigny 
is directly the other way. He says, repeatedly, that till the period of 
Justinian the Twelve Tables were one of the great fundamental elements 
of the Roman system.:]: "A political revolution introduced a funda- 
" mental law. * * It is in this sense that the 12 Tables 
" were the basis of the Givil law to the time of Justinian." Again, 
" The Jaw of the Twelve Tables and the edict of the Praetor — ^such 
" were to the end of the republic the most important of the sources of 
" positive law ;" and again,Tf in enumerating the sources of law at the 
beginning of the 6th century, he says, " they were for the theory of 
" the law, the old decrees of the people, the Senatus Gonsulta, the 
" edicts of the Roman magistrates, the Gonstitutions of the Emperors 
" and the unwritten customs. The Twelve Tables continued to be the 
" basis of law. Everything was connected with them either as com- 
" plement or modification." 

It would be idle to talk of a basis of law existing only in the dis- 
jecta membra^ which are all that we have of the Twelve Tables, and 
we cannot doubt that Savigny considered them as existing in 
their integrity till the 5tli century. Tliat between that time and the 
middle of the sixth, the epoch of Justinian, they should have totally 
disappeared is a supposition scarcely to be entertained. We should 



♦ Lib. Ill, 84. Fon% omnia publici privatique jurit. Niebuhr, Hist, of Rome, voL 11, p. 
180. 

f Cic de Oratore, I, 48, 44. 

X Hist of the Roman Law in the middle ages. Chap. 1, § 1. ^ 8. 
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be glad to have the authority on which Mr. Gushing relies for his 
statement as to their destruction. 

As to the jurisprudence of the Eoman system before the Twelve 
Tables' we may here observe that Mr. Cushing's remark, p. 86, " that 
" before the enactment of the Twelve Tables the Eomans api^ear to 
" have been governed by customs and unwritten laws," is at variance 
with Niebulir's assertion, (vol. 2, p. 155, n. 756,) " that the Twelve 
" Tables are nothing more than the ancient statutes consolidated ;" 
and to the account which Mr. Gushing himself gives, p. 27 and 28, 
of the laws of Servius TuUius and the Papirian law. 

The description of the Roman practice in chapter IV. is useful and 
interesting. In truth, the analogies between the Roman jnractiee and 
the Englisli administration of justice are most curious. The Romans 
appear to have gone through the same stage of forms and symbols 
from which the English law is just now finSly emerging. It* is sup- 
posed the system was carried in Rome to a greater extent, though 
with the livery of seisin, the mysterious virtues of a seal, and the mar- 
vellous efficacy of forms of action in our mind, it will hardly do for 
us to turn up our noses at the manu8 or the neocus^ the vindi^ata or the 
spondeo of old. Rome . 

But the similaritv of forms and their importance is not the only 
curious analogy. The resemblances in the administration of Roman 
justice in the age of Gicero, the golden age of the Roman law, with 
those of our o^vn system are most striking — and we cannot doubt that 
they are owing in both cases to the same origin — the jealousy of 
power or the popular spirit which has always, more or less, entered 
into the English law. So the power of deciding causes under the 
system of the Formula was, as with us, not entrusted to any one 
authority. Tlie Magistrates brought the parties before him, framed 
the issue, and gave tiie directions or the charge ; but the cause was 
tried by the Judex^ called in like our jury, to divide the authority 
And as the Republic recedes and disappears, the Formula and the 
Judex recede with it, till the despotism of the empire annihilated 
both oral and public procedure. 

Ghapter IV of Mr. Cushing's work is throughout an interesting one, 
and contains one of the best accounts that we recollect seeing in 
English, of the rival schools of the Proculeians and Sabinians. 

Chapter V is a brief analysis of the Justinian compilations. 

Ghapter VI gives the Law Schools of the time of Justinian, the 
Legislation of the Gonquerors of tlie Western Empire and the Basilica. 
The Barbarian Codes are full of interest, and have been profoundly 
studied by Guizot, Tliierry, and their school of modern liistorians ; but 
they do not belong to Mr. Cushing's subject, and he refere to them 
but very briefly. 

Chapter Vli is the History of the Roman Law since the time of 
Justinian. 

Chapter ViLL is a useful chapter on the contents of the Justi- 
nian Compilations, and the mode of referring to them. 
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Gaahiiig*0 Introduction to the Study of the Roman Law. 

The readers of Gibbon will recollect his droll and solemn note : 
" The civilians of the darker ages have established an absurd and in- 
" comprehensible mode of quotation, which is supnorted by authority 
" and custom. * * * * I have dared to aaopt the simple and 
" rational mode of numbering the book, the title, and the law. * 

Chapter IX is a useful chapter on the study of the Eoman Law. 

Mr. Gushing appears to us hardly to give suflScient prominence to 
the two great branches of Jus Cwile and Jus Gentium.. Tlie only 
notice of the distinction occurs in this Chapter IX on the " viility of 
" iJie study ofthe Roman La/w^'^ where it is out of place : it belong 
to Chapter fV, on Koman Jurisprudence anterior to Justinian, nor is 
sufficient space given to it. 

Mr. Sandars, m the excellent preface to his recent edition of the 
Institutes, thus speaks : 1 14, " The conquest of Italy and the gradual 
" spread of Koman Empire naturally altered the character of the legal 
" system. A branch of law almost entirely new sprung up, which 
" determined the different relations in which the conquered cities and 
" nations were to stand with reference to Kome itself" ♦ * * ♦ 

" But the contact of Rome with foreign nations jproduced a much 
" more remarkable effect on Koman Law than the introduction of a 
" new branch of law regulating the position of subject nations. It 
" wrought, or at least contributed largely to work, a revolution in the 
" legal notions of the Roman people. It forced them to compare 
" other systems with their own, and to appeal to the higher law (?) 
" which ues at the foundation of national laws, and the comprehen- 
" sion of which is necessary to reconcile and harmonize the diversities, 
" which different systems of national law necessarily exhibit. Li the 
" language of the Jurists, it brought the Jus Gentium^^ the law of 
^^ nations, side by side with the Jus CivUe^ the municipal law of 

« Rome."t 

Chapter X, with its remarks as to so-called Law of Bailment, serves 
as a very fitting and appropriate illustration of many parts of Mr. 
Cushing's work.! 

We nave not hesitated to e3q)ress our objections to Mr. Cushing's 
terminology, but our objections are made in all frankness and friend- 
ship, nor do they affect the general merits of his work. It is simply 

♦ Chap. XLIV. 

f Mr. Sandars' work is one of great value, and weU worthy of special and elaborate 
notice. Mr. Gushiog refers to it as passing through the press at p. 179 in note. 

{ As to the importance and practical application of the doctrine of Culpa, Mr. Cushing 
has, at p. 200, fallen into an error, whicn it is important to notice. He quotes, aa 
from Titnu ad Lauterbaeh, a remark that he had in 86 years practice never known a single 
case growing out of the degree of Culpa, and says that is cited in the preface to Basse's 
work on the subject If Mr. Gushing looks once more at the prefoce to Hawse's work, 
(Pref p. 10.) he will, we believe, immediately observe that the remark is not of Tititu, but 
Hopfner — that Hasse calls it slightiogly a naive censterungt and that he only cites it to deny 
ana refute it. Indeed it would have been very singularly abaurd at the outset of a work 
of 600 pages on the Cu^pa, for Hasse to begin oy iiSorming his readers that the whole dit- 
cottion waa of no practical value. 
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and plainly written, and well adapted for the purpose which he 
professes to have in yiew, to excite students to drink deep at the 
original fountains. We cordiallj recommend it to the students of 
law, old and young. Li the ciyil law, we are all children — ^we aU 
stand in need of instruction, and we should all be gratefal to any one 
of our number who ffoes out of the beaten track of every day profes- 
sional pursuits to rekindle our interest in the principles and history 
of our science, to re-people the old Basilica, to awaken the echoes of 
the Fonmi, to give us a n*esher and newer insight into the law and life 
of the once masters of the world. 

Let us then from time to time forget the stock market, and cease to 
inquire the price of lots; praetermit the examination of the last 
decision on the last amendment to the Code, and for an occasional 
hour imbibe the lessons of law, reason and experience from the voice 
of Ulpion, enter the schools of Quius and Papmian, and reverentially 
listen to the grave responses of Paul and Modestinus. 



BL 0. dinmt Court. 

[Southern DiatHct of N&u> YoTkI\ 

SeptffoJber^ 1854. 

ON APPEAL 

Before the Honorable SAMUEL NELSON, Cireait Judga 

TBE STEAMBOAT ISAAC NEWTON. 

ooLusioir. 

Htld, That where a steamboat exculpated herself from all fault in a eoUision with a ressel 
under canvass, and it appeared that the collision had been caused entirely by a vant of 
prudence and good seamanship on the part of the sailing vessel, the latler liad no right 
to claim damages. 

The facts appear in the decision of the Court. 

E, C. Benedict and C. Van Sa/nivoordy for the libellant. 

ff. Cowles, for the Steamboat. 

Nelson, 0. Judge. — ^This libel was filed to recover the value of a 
cargo of flour ana com on board the schooner Siero^ which was sunk 
by a collision with the Iscuno Newton on the morning of July 17, 1850. 
ite schooner had put out from her wharf early in the mOTning, but 
there being very little wind, had made but very little progress, and 
was about three quarters of a mile from the wharf, when the steamer, 
coming into her Derth, struck the schooner, and sunk her. Jud^ 
Judson, in the District Court, held that the steamer was not in faulL 
bat that the collision was caused by the careleesneas of those on boara 
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tiie Hero^ in placing the schooner in the way of the steamer, and from 
that decree the libellants appealed. 

1. I am unable to discover from the proofs, any want of skill or 
diligence in the management of the steamboat, nor any ground for im- 
puting fault to her in coming into her berth; I think it would be 
unjust to charge her with the consequences of the collision. 

2. On the other hand, it seems to me there was a want of prudence 
and ^ood seamanship on the part of the master of the Hero at that 
hour m the morning, and with the wind as it was, in not looking out 
sharper for the steamboat, kuowing, as he must, that she was expected 
every moment to arrive from Albany. It seems to me, with proper 
caution, the schooner need not have been in a position where a colli- 
sion was unavoidable. I do not think, under the circumstances, the 
steamboat was bound to see the Hero before the former came around 
the stem of a brig, and was entering between this and other vessels. 

Decision affirmed. 



H. 0. filrruit Court. 

\8outhefm District of New York,'] 

SeptemieTy 1854. 

Oia APPEAL. 
Before the Honorable SAMUEL NELSON, Circuit Judge. 

THE STEAM PEOPELLER CnT OP NEW YORK. 

Held, that where a steamer is chartered for a voyage, and becomes in distress for fuel, that 
the master assent to a supply procured by the purser, who was only agent for the 
charterers binds the vessel, notwithstanding the party prescribing the supplies was 
informed of the charter. 

The facts appear in the decision of the Court 

K F. Marburyy for the libellants and appellants. 

Betta (& Donohue^ for the claimants and appellees. 

Nelson, J : — ^This snit was brought by the libellants to recover 
for 130 tons of coal famished to the steamer. Thev had sent out the 
coal to Chagres in the schooner James R. Bayard, Captain Tliompson, 
for sale. The propeller having been chartered by Ilaight & Palmer, 
<rf this city, put into Porto Cabello, and there purchased the coal of 
Captain Inompson. The purser paid him for it $1,000 down, and for 
ih» balance — ^|1,080 — ^gave him a draft on Ilaight & Palmer, who 
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having failed and absconded, did not pay the draft, and this suit was 
commenced against the vessel to recover the balance due. Judge 
Betts, in the District Court, held that the sale was not made on the 
credit of the ship, and dismissed the libel, for which decree this 
appeal was broujjht. 

1 am strongly inclined to think that Haight & Palmer, tlie charter- 
ers in this case, are to be deemed ownera lor the voyage ; and if so, 
the purser of the ship, who was their agent, was competent to bind 
the ship for the necessary supply of coal at Porto Cabello ; and this, 
although the person furnishing the supplies knew of the charter, and 
that, according to its terms, the charterei*s were bound to funiish coal 
for the voyage. 

Upon any other rule, the master or agent of a vessel in a foreign 
port, in distress, would oftentimes find himself unable to procure the 
necessaries essential for his relief, the voyage might become broken up 
for want of supplies, or the ship go to decay in port for want of 
proper repairs. 

I have seen no case when this knowledge on the part of the person fur- 
nishing the supplies, or making repairs under the circumstances stated, 
aifect the right of charge upon the vessel as security for the payment. 
The right to charge the general owner personally, is a very difterent 
question. 

But admitting that the charterers were not owners for the 
voj^age, and but nirers of the use of the vessel to carry passengera and 
freight, and that the general owners had the possession and navigation 
of it, the charter party resting in covenant, and not in a letting of the 
ship, in my judgment, the result must be the same. 

The proof shows that the ship was out of coal, and went to Porto 
Cabello, it may be properly said, in distress, for supplies, and without 
which she could not have performed her voyage. Under such cir- 
cumstances, I cannot doubt but that the coal, if procured by the mas- 
ter, would become a charge upon the vessel according to the settled 
maritime law. 

It is true the claimants seek to exonerate her upon evidence by the 
pui-ser, who was an agent of the charterers, that he contracted for the 
supply of coal, and not the master ; on the contrary, that the master 
repudiated the purchase for himself and the ship. Tlie master has 
not been examined, the defence in this respect bemg allowed to rest 
upon the evidence of the purser. He is contradicted by the captain 
of the coal ship, who made the sale, and according to whose evidence, 
all parties were given to understand, expressly, that the ves^^el would 
be looked to in case of failure to pay the draft on Ilaight cfe Palmer. 
The purser contradicts himself in several parts of his evidence, and in 
other respects it is not calculated to inspire confidence. He testifies, in 
tlie first place, that Captain Thompson did not tell him at the time he 
consented to take the draft, that he should look to the vessel if it waa 
not paid ; but afterwards is obliged to admit that he did. He also 
testifies that he had suflacient funds on board to pay for the coal and 
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£[>r Other expenses of the voyage, but afterwards shows that in this he 
was also mistaken. 

I think the evidence of Thompson entitled to the most credit, and 
according to that the master of the steamer participated, or should be 
regarded as participating in the purchase. 

He was present when the contract was made for the coal, and when 
the draft for the balance of the purchase money was accepted ; and 
according to the evidence of Captain Thompson, he agreed to accept 
it only on the condition that the ship should be liable if the draft was 
not paid at maturity. It is true, the master was silent, but the infer- 
ence naturally drawn under the circumstances must have been that he 
acquiesced in the condition. 

8. The whole of the proofe show that the sale was made and draft 
taken, in expectation, on the part of Captain Thompson, that the ship 
would be liable for the balance of the coal unpaia, if the draft was 
not paid at maturity. This is not even contradicted by the evidence 
of the purser. That evidence seeks to repel the effect by establishing 
the fact that the master rave notice at the time that the vessel wonla 
not be considered as liaole. On this point, in the absence of any 
evidence of the master, I think that of Captain Thompson entitled to 
the most weight, for the reasons already stated, and according to 
which the credit was given to the vessel. 

I must, therefore, reverse the decree below, and decree the vessel is 
chargeable for the balance due for the coal, with reference to the 
clerk, if necessary, to ascertain the amount. 



Supreme Cottrt. 

Before MITCHELL, P. J., and ROOSEVELT and GLERKE, Jtuticeo. 

Tract v. Talmage, President of The Kobih Amerioak Trust Aim 
Bakkino Company. 

cokstbuction of free banking law. 

The Fr«e banks hare authority to ditcount or to bay at a discount the bonds, notes^ or 

other eridenoes of the public debt of a State, as weU as of the private debts of Individ* 

uals or corporationB. 
They are not forbidden from ^vinf their engagements on time, provided such cngag*> 

ments are not adapted, nor intended, to circulate as monej. 
They are not bodies corporate within the meaning of the Oonstitation or the General 

Banking Law. 
Nor are they subject to penal regulations involving forfeiture or imprisonment, enacted 

in reference to corporations proper. 

The facts appear in the opinion. 

KoosEVELT, J. — ^Among the claims presented for liquidation to the 
Beceiyer of the late Korth American Trust and Banking Company 
was one on behalf of the State of Indiana, for $175,000| in the form of 
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eighteen certificates of deposit, of the denominations of nine and ten 
thousand dollars each, dated January 2, 1841, and payable with in- 
terest at periods varying from five to twenty-two months after date. 
These certificates, it appears, were renewals of others previously 
given, and those again traced tiieir origin to a written agreement of 
tne 18th of January, 1839, between the Trust Company, a free bank 
formed under the general law, on the one part, and the Morris Canal 
Company, acting ^ccordins to the testimony) as agents for the State 
of Indiana, on the other. It was an agreement on the one part, with- 
out reference to any particular purpose, to sell twelve hundred 
"Bonds of the State of Indiana," and on the other to give in pay- 
ment the "negotiable obligations" of the Trust Company, payable, 
not on demano, but on time, with interest — the lowest denomination 
of which (the highest being $150,000) need not, by the terms of the 
agreement, have been less than $24,750. Such an agreement, says 
the Receiver, was an unlawful dealing by a corporation in pubBo 
stocks, and an unlawful issuing by a corporation of a prohibited 
species of bank notes; and no rights, therefore, cognizable by a 
court of justice, can accrue from it. 

To understand the point of the Receiver's objection, and of the an- 
swer to it, a brief recurrence to certain matters of public history is 
necessary. 

For many years prior to 1838, the business of banking in this State was 
a charterea monopoly, made so by various express statutory provisions, 
denominated collectively the Restraining Act. This act, under severe 
penalties, prohibited almost every branch of banking to any person, 
company or partnership, not specially authorized by corporate char- 
ters doled out, from time to time, by successive Legislatures to sue* 
cessive political or personal favorites. The granting of these charters, 
as may readily be conceived, in time became a great abuse, so much 
80 that the Convention which was called in 1821 to revise the State 
Government, inserted in the then new Constitution a provision re- 
quiring thereafter " the assent of two-thirds of the members elected 
to each branch of the Legislature to every bill creating any body po- 
litic or corporate.'* Favoritism, nevertheless, fortified as it was by the 
Restraining Act, still continued, with its attendant corruption, until 
public dissatis&ction became so strong and so universal that the Le- 
gislature were at lenffth compelled to extirpate the root of the evil. 
Accordingly, on the 4th February, 1837, so much of the Restraining 
Act " as prohibited a person or association of persons not incorpo- 
rated from keeping oflSces for the purpose of receiving deposits or 
discounting notes or bills" was repealed. And on the 18th April, in 
the following year, the whole system was remodelled, and the busi- 
ness thrown open to general competition by the passage of a law 
entitled, "An Act to authorize (instead of restraining) the business 
of banking." Under this act, on the 18th of July, 1838, twenty in- 
dividuals, mvited by the liberal character of its provisions, formed 
themselves into an association, or partnership, for which they assumed 
the name or style of " The North American Trust and Banking Com- 
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pany." The " Association" thus formed, construing the act, which 
autliorized their formation, as expressly intended not to perpetuate 
hut to abolish the principle of corporate monopoly, and to restore in 
a great degree the natural system of free banking, (it was popularly 
called the Free Banking Law,) in January, 1839, as already stated^ 
entered into a written contract with the agents of the State of Indi- 
ana, as any other company of individuals might have done, for the 
purchase Irom them, on credit, of $1,200,000 of State bonds ; which* 
immediately after, were delivered to, received by, and appropriated 
to the use of the company, and the whole purchase money, from time 
to time, a3 it fell due, regularly paid, except a balance still outstand- 
ing of about $175,000, This balance, in any form, or to any extent, 
the Receiver now refuses to recognize, insisting that the contract, out 
of which it arises, being, as he contends, prohibited by law, the as- 
sociation, as a consequence, were imder no obligation either to pay 
for or return the bonds to the State, or to account for any portion of 
their avails. The whole case, it will be seen, on the part of the 
Receiver, (and here, it seems to me, is the error,) rests upon the as- 
sumption that whatever the Legislature may have called these part- 
nei^hipS) or whatever may have been the legislative intention as to 
their character and denomination, yet being in reality corporations, 
they are, and must be, nolens volens^ subject to all existing prohibi- 
tory enactments, whether constitutional or merely legislative, afiect- 
ing that kind of legal existences. 

Is ow, whether the free banks are corporations or quasi corporations, 
or only associations possessed, like limited partnerships, of certain 
corporate attributes, is to my mind, for the purposes of the present 
argument, quite immaterial. The only question is (all constitutional 
difiiculties having been disposed of) aid the Legislature in forming 
them, or rather, in authorizing their self-fonnation, intend that certain 
penal })rovi8ions of law, previously enacted to govern the action of 
chartered banks, (undisputed corporations,) should apply to these 
new forms of limited partnership ; and is that intention, if entertained 
by the hiw-making power, expressed in a manner so clear as to re- 
quire no implication or interpretation to discover it ; the rule being 
inflexible, and as just as it is inflexible, that penal enactments, when 
not precisely clear, admit of no extension by iudicial inference. To 
me it seems obvious, as well from the wordmg of the free banking 
law, as from the whole history of its oririn, progress and final passage^ 
that no such intention was entertained by the Legislature, and for flie 
reason mainly, that they wished, as was indispensable, to avoid any 
application oi* the provisions of the then Constitution, which precluded, 
according to the universal understanding at the time, the creation or 
autliorization of corporate bodies by any general law. (See Assembly 
Documents of 1838, No. 122, and the case of Beers and Warna^ 22 
Wendell, 1 03.) Tliey accordingly, with an almost hypercritical cau- 
tion, whenever speaking of the contemplated partnerships, denomi- 
nated them "associations of persons," and in their organization, made 
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none of the nsual provisions for " directors ; " allowed no suits or 
conveyances except d^, to, or acainstthe President for the time being, 
and by his natnrsi or individual name; superseded the old-fashioned 
term stockholders by that of shareholders ; and instead of assuming 
that all or any of the existing relations in rcjo^ard to comorate 
bodies, would of necessity apply to me new associations, selected from 
among these regulations a few deemed suitable and proper, and ex- 
pressly declared that those so selected (thus clearly rejecting all 
others) should be binding upon these associations, ^^ in the same man- 
ner as upon any (not any other) moneved corporation;" and in a 
whole series, from year to year, of subseijuent statutes, uniformly 
spoke of "incorporated banking institutions within this State,"^' 
(see particularly Act of May 7, 1839,) as distinguished and diflferent 
from and not synonymous with " associations authorized to carry on 
the business of banking by virtue of the Act of April 18, 1838." 
What right, then, for the purpose of applying, not constitutional re- 
strictions, but legislative penal enactments, have the judiciary to say, 
not merely that these "associations" are, but that they shall be 
deemed " bodies corporate," when the Legislature have said — ^and 
said clearly and repeatedly, hj the most unavoidable implication — 
that they shall not. True, it is not competent to the Legislature to 
compel a Judge, as has been said, to make a thing white which in its 
nature is black ; but it is competent to that department of the 
government to declare, and tlie ludiciary will be bound by the de- 
claration, that even a negro, black as an original Hottentot, shall, in 
the eye of the law, be deemed to be and have all the rights and privi- 
leges of the whitest specimen of the Circassian race. It is a mere 
question in that respect, of legislative intention. The Legislature, 
even as against undisputed corporations, had a perfect rtght to repeal 
absolutely any or all of these penal laws, and, of course, as against 
the new " associations," to declare tliat^ unless where specially ap- 
plied, they should not be applicable. This, in effect, they have done, 
by declanng, in terms of the most pointed implication, that the free 
banking associations were not, and m no event should be deemed to 
be " bodies corporate or politic," but banking partnerships, with all 
the rights of natural persons, except as to issuing bills or notes to be 
put in circulation as money, and upon their compliance with the di- 
rections prescribed by the act, with only a limited liability for part- 
nership aebts. 

The late Supreme Court, notwithstanding the clear and undoubted 
evidences of the legislative intention, in two cases, soon after the pas- 
sasre of the Free Banking law, held, as in that view, and that view 
only, they had a right to hold that these associations, in spite of legis- 
lative definition to the contrary, were in fact bodies c6i*porate, with- 
in the prohibition of the Constitution. In the Court of Errors, how- 
ever, on an appeal to the higher jurisdiction of that tribunal, and 
after the most elaborate discussion, an opposite conclusion was subse- 
quently arrived at, as distinctly ezpressea in a specific resolution (see 
19 
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23d Wendell,) adopted 22 to 3, declaring " that the Associations or- 
ganized (under the general law,) are not bodies politic or corporate 
within the spirit and meaning of the Constitution." 

The general banking law, under which the free banks are established, 
contains no provision expressly allowing, or expressly prohibiting, by 
that particular designation, the purchase of " State bonds," Fourteen 
of its sections are devoted entirely to securing the community, by pro- 
per safeguards, from losses whicn might arise, as they had too often 
arisen, out of a vicious paper currency — the remaining eighteen al- 
most entirely to the removal of the then existinej and much complain- 
ed of monophly character of the previous New York banking system, 
which, while it corrupted the Legislature, denied to the great mass of 
people the exercise of their just and natural rights. By the first sec- 
tions, notes intended for circulation as money, were to be engraved 
under the direction of the Comptroller, and countersigned in his office 
with a uniform signature, and secured by a deposit, with him, of pub- 
lic stocks, or of mortgages on real estate. By the other sections, the 
restraining act was to a great extent repealed, and the limited part- 
nershij) act, in effect, enlarged; giving to the membei's of the new 
" associations," upon complying with me prescribed conditions, not 
only exemption from any liabibty beyond tneir share of the common 
stock, but also the faculty of transmitting such share, with its attend- 
ant responsibilities, to others, without involving a dissolution of the 
firm. Contrary to the jprevious restrictive pobcy, any person might 
now " establish offices ot discount, deposit and circulation," and " as- 
sociate," or, in other words, form partnerships for that purpose — such 
associations to have "power to carry on the business of banking," and 
the " incidental powers" necessary for the management of such busi- 
ness. Under this act, and not under any charter of incorporation, the 
North American Trust and Banking Company was organized. It was 
authorized, among other things, therefore — ^tbr such are the terms of 
the act — " to discount," not only bills and notes, but " other evidences 
of debt," without restriction, and to loan money on any kind of secu- 
rity, " real" or " personal." Now, " to discount" includes " to buy ;" 
for discounting, in most cases, is but anotiier term for " buying at a 
discount."^ (See Richardson's Dictionary.) And what is a bill ? Ja- 
cobs, in his Law Dictionary, defines a bill to be " a common engage- 
ment for money given by one man to another, being sometimes with 
a penalty, called a penal bill, and sometimes without a penalty, then 
called a single bill, though the latter is most frequently used." " By a 
bill," says he, " we ordinarily understand a single bond without a 
condition." Consequently the Company, imder the power of " dsi- 
counting bills," were authorized to buy bonds, especially single 
bonds ; which, (if we may assume as proof matter of public notoriety,) 
is the precise form of these State securities. Tliey are simple acknow- 
ledgments of indebtedness and promises or engagements to pay, 
interest, at a future specified period. They are seldom even under 
seal ; although a ^^ bond under seal" without a condition is none the 
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less a note or bill, being denominated in law a " sealed note," or 
« single bm." 

The sealed notes in question are made, it is true, by a State, and not 
by an individual. 

But the Act does not limit these associations to the purchase of 
notes of individuals. The power granted by it is general and without 
restriction, to discount any bills or notes. Had the Company, under 
this power, discoimted a bond of the City of Xew York, no one, I 
presume, would have doubted the legality of the Act, and wherein, so 
far as the present point is concerned, do State bonds differ from City 
bonds ? Should it be said that these State engagements are payable 
at a remote day, we may ask, is a written moneyed obligation less a 
bill or note, if payable in twenty years, than if payable in twenty 
days? Or — ^fbr that is all we are required to establisn — ^is the instru- 
ment less an " evidence of debt" when made by a State, and payable 
with interest at a long, than when made by an mdividual, or ordinary 
corporation, and payable at a short period ? That the general power 
to purchase bills, notes, and other evidences of debt, carried with it 
incidentally, if not directly, the authority to purchase State bonds, and 
that it was so understood by tlie Legislature, is further obvious from 
the second section of the Act, whicli provides, as originally passed, 
that whenever any peraon, or association of persons, formed for the 
purpose of banking under the provisions of this Act, shall legally trans- 
ier to the Comptroller any portion of the public debt now created, or 
hereafter to be created, by the United States, or by this State, or such 
other States as shall be approved by the Comptroller, such person, or 
association of persons, shall be entitled to receive from the Comptrol- 
ler an equal amount of circulating notes, &c. Now, how we may in- 
quire, were these associations to transfer, if they could not buy any 
" public debt ?" And where, in the Act, is the authority to buy, un- 
less it be contained in the woi-ds, " power to carry on the business of 
banking by discounting bills, notes, or other evidences of debt, or 
loaning money," or in the words, "incidental powers necessary to 
carry on such business ?" If the grant be not embraced in these words, 
it is nowhere. And yet, as will be seen, the Legislature assumes (and 
such a definition is conclusive) that a grant of power to purchase 
" public debt" as well as private, is contained in the Act ; and as a 
consequence, by necessary implication, declares that the provision 
either was intended to give, and did give the power so to do ; or, more 
properly speaking, was intended to recognize, and did recognize, the 
natural right of associations, as well as individuals to purchase and 
hold that class of obligations, as well as any other " bias, notes, and 
evidences of debt." Thus do the terms, purchasing " evidences of 
debt," unrestricted, not only in their nature, import the right to deal 
in the public debt of a State, but they are expressly assumed so to 
mean by the very Legislature which used them, and in the very 
statute in which they were used. It may be that the grant was impo- 
litic : but it is the office of the Judiciary, in the language of the Court 
of Appeals (2 Selden, 12,) " to administer the law as me Legislature 
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has declared it ; not to alter the law by means of construction, in order 
to remedy an evil or inconvenience (sometimes only imaginary) re- 
suiting from a fair interpretation of the law." Under tne monopoly 
and restrictive system of restraining acts and chartered banks, as ex- 
isting prior to 1838, it was usual, I admit, to prohibit these institutions 
from buying and selling State stocks. These special prohibitions; 
however, are only an additional evidence that, without them, under 
the general authority to bank, would have been included the power 
to buy and sell such stocks, feut it is sufficient to know that one ob- 
ject of the free banking law was to remove, not to increase restrictions; 
to overturn, and not to re-establish the chartered system. So strong, 
as abeady stated, had the public sentiment on tins subject become, 
that as early as February, 1837, a year before the passage of the Gen- 
eral Banking Law, the Legislature were compelled to repeal all that 
portion of the Revised Statutes which prohibited individuals, " or as- 
sociations of persons not incorporated," from keeping offices of dis- 
count and deposit. The General Act, therefore, of 1838, in this 
respect, did but recognize and enlarge the restoration of the natural 
rights of the citizen established the year previous. 

A^ain, the bonds or bills in this case all or most of them were pay- 
able in London. They were, in effect, if not in form, in the nature of 
exchange drawn by the State of Indiana on their bankers in England ; 
and may fairly, therefore, without undue straining of language, in the 
absence of anv express prohibition, be included in the power, ex- 
pressly grantea, of " buying and selling foreign coins and bills of 
exchange." They were engagement® by the State to deliver so many- 
pounds sterling in London, at the periods specified, in consideration 
of a certain number of dollars to be paid at certain other periods in 
New York, by the banking company. At all events, it is conceded, 
and could not be denied, that the company had power to buy this 
class of " evidences of debt," for the pui-pose of depositiqg them with 
the Comptroller ; and the case shows conclusively, that neither the 
State itself nor the agents of the State, had any notice or suspicion 
that the purchase was for any other object, or for any object whatever 
prohibited by law. The courts of a State of the Union will not pre- 
sume that the Legislature of another State of the same Union intended 
to violate its laws or to authorize any of its agents to do so. Tlie 
Legislature therefore of Indiana must be taken to have authorized a 
lawful and not an unlawful disposition of its bonds ; and if the transfer 
in question (as we think we have shown it was not) was unlawful, it 
was not authorized by the State, and of consequence was of no effect 
to pass the title, and the State may now claim the restoration of the 
securities, or, in default of such restoration of the specific bonds, full 
payment of their value. So that whether the purchase was lawful, or 
unlawful, the result substantially must be the same; and the Court, 
"in furtherance of justice," would be bound, under the code, to allow 
any amendment of the proceedings, which might be necessary to 
adapt them to either view of the claimant's remedy. And this con- 
sideration too, were there no other, furnishes a complete answer to the 
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Receiver's second objection, which goes to the form of the subsequently 
delivered evidences of the company's engagement to paj^, and not to 
the engagement itselfc For if these evidences, as interfering with the 
currency, were unlawful, tlie agents of the State of Indiana had no 
authority to receive them in fulnlment of the contract, and the act in 
tliat case did not bind their principals. 

Second — ^But were " the nejgotiable obligations " of this " association 
of persons," as the law denominates them, payable on time, void by any 
statute on tlie subject existing in 1839, when tlie contract in question was 
made ? By that contract, which bears date tlie 18th of January, 1839, 
and covers the entire transaction of twelve hundred thousand dollars, 
two of the obligations to be given by the banking company were to be 
for S100,000, four for $150,000, eleven for $36,363 33* each, and one 
for $24,750--<ienominations of bills, — it would seem, not very likely to 
€nter into the currencv, or to admit of any very striking " similitude 
to bank notes." Be this as it may, however, there was no statute, as 
I have shown in the case of the Palmers lately decided by this Court, 
prohibiting the giving of such obligations by the free banks prior to 
that of May, 1840 — ^and even tliat statute, as appears from its legisla- 
tive history, although expressly including associations, was only 
intended to apply to " notes and bills issued or put in circulation as 
money." Admitting, however, that it comprehended "obligations" 
such as the present^ its very enactment was an admission that no such 
prohibition previously existed. Else, why did it declare, in the form 
and witli the title of amendment, that " no banking association, (after 
the 4th of June, 1840, for that is its legal effect,) or individual banker, 
as such, should issue, or put in circulation any bill or note of said 
association or individual banker, unless the same should be made 
payable on demand and without interest." If such was the law al- 
ready, why declare it over again, and why call the act an amending 
act ? Or, if its previous existence was so doubtful as to require ana 
receive a more explicit declaration of the legislative will, what justice 
is there, the provision being penal, in exacting on the part of strangers 
a previous knowledge of its requirements on pain of forfeiture, line 
and imprisonment? These obligations, however, (that is for the 
$175,000 remaining unpaid,) although given before, were renewed, it 
is said, after the act of 1840, and were renewed in a form, being for 
nine and ten thousand dollars each, somewhat modified, so far as re- 
spects amounts, from that originally stipulated ; although even those 
sums, it is obvious, are altogether too large to admit the idea of a cur- 
rency. Assuming, however, that the renewed certificates, whatever 
tiieir denominations, ar^ within the act — ^a proposition, I imagine, 
which the District Attorney would find it not very easy to establish 
on a criminal trial — ^they are, in that case, simply void, and leave the 
original obligations standing in full force. My conclusion, therefore, 
is, for the reasons above stated, and others discussed by me more at 
length in deciding the case of tiie Palmers, that the State of Indiana, 
in some one if not in all aspects of the transaction, is entitled to re- 
cover, and thai a decree ought to be entered accordingly. 
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The foUowiiig is a summary of the propositions dedncible f5rom the 
foregoing decision : 

1. The free banks, under the unlimited power expressly given to 
them to " discount," not only bills or notes, but all other " evidences 
of debt," may lawfully discount, or buy at a discount, the bonds, or 
sealed notes, or other evidences, not only of the private debt of indi- 
viduals, but ol the public debt of a State; and that it matters not 
whether the discount be made \nX\\ a view to their general banking" 
operations, or for the^ specific purpose of depositing the bonds or notes 
so discounted with the comptroller, as security for the circulating 
medium. 

2. The free banks, until the Act of 1840, were not prohibited from 
issuing time-paper, whether adapted to circulate as a currency or not. 

3. By the Act of 1840, the free banks were not prohibited from 
giving, in fulfilment of lawfiil contracts, their promissory engagements 
on time ; provided such engagements, in form and substance, were 
not adapted, and were not, in met, intended " to circulate a^ fnoney^^ 

4. At all events, the contract in question, made as it was long prior 
to the Act of 1840, and stipulating lor a payment by instalments, none 
of them less in amount than twenty-four tliousand seven hundred and 
fifty dollai^, was not a violation of any Statute in relation to the 
currency existing at tlie time, either in letter or spirit. 

5. The free banks, although possessed of certain corporate attributes, 
and subject to certain corporate liabilities, are not " bodies corporate" 
within the meaning of the framers of the Constitution or of the 
General Banking Law. 

6. At all events, penal regulations, involving forfeiture or imprison- 
ments, enacted in reference to corporations proper, cannot, by mere 
implication, and especially if contrary to the known intention of the 
Legislature, be extended to the free banking associations^ even admit- 
ting them, in other respects, to be quasi corporations* 

Judges Mitchell and Gierke concurring. 
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Before Chief Justice OAKLEY, and DtJER CAMPBELL and BOSWORTH, Justicea. 

John Musray agamst Henby P. Degboss. 

The Marine Court in the citj of New York has jurisdiction of the actions named in § 1, 

chap. 617, of the laws of 1858, only where the damages claimed do not exceed $600. 
Where such an action, in which the damages claimed do not exceed $500 is brought in a 

Court of Record, the plaintiff can recover no more costs than he would have been entitled 

to had he brought the action in the Marine Coiurt. 
But where, in such an action brought in a Court of Record, the damages claimed exceed 

$500, if the plamtiff recover his right to costs, will be regulated by the Code. 

The facts appear in the opinion. • 

, for plaintiff. 
, for defendant. 

By the Court. — ^Bosworth, J. — ^This is an action of assault and batterj 
and the plaintiff has recovered a verdict of $50 damages. In his 
complaint he claimed $200 damages ; and the question now is, what 
costs, if any, he is entitled to recover. 

Chap. 617 of the Laws of 1863, § 1, (p. 1161,) declares that " the 
Marine Court of the city of New York snail have jurisdiction over, 
and cognizance of, actions of assault and battery, false imprisonment, 
malicious prosecution, libel and slander, where the dAJ/ma/ge% claimed do 
not exceed five hundred dollars, and the costs in aU mch actions, 
when prosecuted in any other Court in the city of New York, are 
hereby limited to the amount which would have been received in said 
Marine Court, if jproeeeuted therein / hit in no such action shall the 
costs exceed the damages recovered." 

As the lawustood pnor to the passage ot'the Act, the Marine Court 
had no jurisdiction of an action of assault and battery committed as 
this was. Code, § 65, sub. s. 1 and 5. K prosecuted m this Court, a 
recovery of $50, or over, carried fiill costs ; if less than $50 was recov- 
ered, the plaintiff recovered no more costs than damages. 

The Act of 1853 gives to the Marine Court jurisdiction of certain 
actions, provided the damages claimed do not exceed $500. It then 
provides what costs shall be recovered ^^ in all such actions*^ when not 
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prosecuted in the Marine Court. " All such actions," as there used, 
means the actions of which the Marine Court may take cognizance, 
under the authority of that act. It does not mean assault and 
battery, iri'espective of the amount of dama^ claimed, but the 
actions therein enumerated when the damages claimed do not exceed 
£500. 

If the construction be adopted, that the words " in all such actions," 
in the connection in whicli they are found, mean " assault and 
battery, false imprisonment, malicious prosecution, libel and slander," 
without reference to the amount of damages claimed therein, then two 
results must follow : 

jp^irsL — ^In an action like the present brought in this Court, and in 
which over £600 damages are claimed and recovered^ the costs must 
be limited to the amount given by the law regulating costs in the 
Marine Court. Therefore a plaintiflT claiming to recover, and recover- 
ing $10,000 damages, woula recover but $12, (exclusive of disburse- 
ments and officers'^ fees. 

Second. — ^The concluding paragraph of § 1 of tlie Act of 1863, 
would be rendered nugatory. That is in the words — ^" but in no such 
action shall the costs exceed the amount of damages recovered." 

As the laws regulating costs in the Marine Court stood, prior to the 

Eassage of the Act of 1853, a plaintiff was obliged to pay costs, unless 
e recovered over $60 damages. (2 E. L., 390, § 134 ; Laws of 1852, 
chap. 389, § 6, p. 648.) 

After the Act of 1853 took effect, a plaintiff must pay costs, unless 
he recovers more than $50 damages. If he recovers over $50, and 
not over $100, he recovers the fees allowed by law to the officers of 
the Court ; if he recovers $100 or more, ne also recovers $7 in 
addition, if the defendant has not appeared, and if issue has been 
joined and a trial had, $12. (Act of 1853, § 3 and 6.) 

It follows that as a plaintiff could recover no costs beyond the fees 
of the officers of the Court unless he recovered $100 or over, and 
must pay costs, imless he recovered more than $50, no case could 
arise in the Marine Court, in which he could be entitled to costs, un- 
less he recovered damages exceeding the sum to which by any con- 
ceivable possibility the costs in that suit could amount in that court. 
Hence, it is obvious that the limitation contained in the concluding 
paragraph of § 1 of the Act of 1853 was not designed to apply to a 
recovery in the Marine Court, because no such recovery can present 
a subject on which it can operate. 

The section should be so construed, if possible, that all parts of it 
may be congruous and operative. 

Ihat can only be done by construing it to mean — 

2^i/r8t. — ^The Marine Court has jurisdiction of the actions named in 
§ 1 of the Act of 1853, when the damages davmed do ru)t exceed $500 ; 
when they do exceed that sum it has none. Terger v. Hannah^ 6 
Hill, 631. 

Second. — ^When such an action, that is, when any one of these 
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actions, in which the damages claimed do not exceed that sum, is 
brought in a Court of Kecord, the plaintiff shall recover no more costs 
than lie would if he had brought it in the Marine Court. Unless he 
recovers over $50 he recovers no costs. If he recovers over $50, he 
will recover precisely the same costs that he could if he had brought 
the action in the Marine Court. 

Third. — ^But when in such an action over $500 damages is claimed^ 
it cannot be brought in the Marine Court, but must be brought in a 
Court of Record. If the plaintiff recovers in such action his right to 
costs will be regulated by the Code, and the alteration of its provisions 
made by the concluding paragraph of § 1 of the Act of 1853. In 
no event will he recover more costs than damages, although the dam- 
ages recovered may exceed $50. 

I do not perceive what other construction can be given to the act, 
without rendering some of its provisions unmeaning and inoperative : 
under this construction all parts of it are consistent with each other, 
and the probable intent of the le^slature, to relieve Courts of Record 
in this city from being burthenea with cases of this kind, which the 
result may show were not of a serious or ag^avated character, will 
be, to some extent, effectuated. This probable intent cannot be wholly 
defeated by claiming over $500 damages in every case*, and thus 
ousting the Marine Court by jurisdiction. A plaintiff honestly sup- 
posing the wrong a graver one and demanding neavier damages than 
may accord with the estimate of a jury, will not be punished for his 
misjudgment by beinff compelled to pay costs, on recovering a sum, 
which, in an action for work and labor, or for a trespass upon his 

Eroperty instead of his person, would entitle him to ftill costs. The 
Lw will not be so apparently absurd as to give a party fall costs on 
recovering $50 in a Cfourt of Kecord for injuries to his property, and 
denying him all costs exceeding $12 in amount, when he recovers in 
an action of slander or libel, embarrassed by subtle and complicated 
questions of the law, $5,000 or $10,000 damages. 

And if in no case he recovers more costs man damages, the temp- 
tation to bring an action, to punish a defendant by subiecting him to 
costs, will be weakened. The recovery on the great mass of these 
actions in which substantial damages are denied T>y the verdict of a 
jury, is insufficient with the sum recovered to pay attorney and 
counsel. 

But whatever the results of such a construction may be, I do not 
see how that for which the defendant contends, can be given, with- 
out perverting the plain and obvious meaning of the words of the 
statute. As we have no other legislative declaration of the intent of 
the law-making power than the words of the statute to be construed, 
I think it is most fit to hold that they meant what the words of the 
act import, according to the natural and commonly accepted meaning, 
and if the law is not what it may be thought it should be, to act upon 
it as it is, until the legislature sees fit to alter it under this con- 
struction the plaintiff is entitled to $50, if the costs will amount to 
that sum, at the rates prescribed by tiie Code, but to no more, what- 
ever they may amount to at those rates. 
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% $. 0ttptrior €otirt. 
[General Term.'] 

Before Chief Justice OAKLEY, and BOS WORTH, HOFFMAN and SLOSSON. Justices. 

JosKPH GiLLOTT, Eespondent, against Louib A. Kettle, Appellant 

TRADE MARKS — ^ENJUNCnON. 

The plaintiff was a manufacturer of steel pens which were put up for sale in boxes. The 
boxes containing pens of the first quality were labelled No. 808. Those containing pens 
of a grealy inferior (quality were numbered 86, The complaint charged that the defend- 
ant was in the practice of removing the labels from the boxes last mentioned, and put- 
ting thereon the labels numbered 808. 

Heldy that this practice of the defendant was a fraud upon the public and upon the plaintiff 
and as such was properly restrained by an injunciion. 

This was an appeal fi'om an order made at Special Term. The tacts 
are sufficiently stated in the opinion. 



WaUisy for the appellant 



G. C. Goddardy for the respondent. 

JBy t?ie Court. — Bosworth, J. — ^The papers, on which the order ap- 
pealed from was made, show that the plaintiff is extensively engaged 
m the manufacture of steel pens. That they are well, known in the 
market, and are extensively sold, as well in the United States as in 
the country in which they are made ; that they are extensively sold in 
boxes containing one gross each, and that the boxes are labelled in a 
manner to indicate that the plaintiff is the manufacturer of them, and 
also by numbers which indicate and are recognized by dealers as in- 
dicating a difference in their quality. Those numbered (303) are 
bought and sold as being an extra fine pointed pen, and are in fact 
such. Those numbered 35, are of an inferior quality, are bought and 
sold as such, and that number denoted them to be of an inferior 
quality. The former are sold at about Y5, and the latter about 18 
cents a gross. 

From the boxes containing the plaintiff's label or trade mark, and 
bearing the number 753, the labels are removed, and labels in close 
imitations of the plaintiff's, and bearing the number 303, are substi- 
tuted. 

The fraud consists in selling an inferior article of the plaintiff's 
manufacture as being one of a superior quality. The fraud, so far as 
it is successful, is twofold. The public is defrauded by being in- 
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duced to buy the inferior for the superior article. The plaintiff is de- 
frauded by a destruction of confidence that his pens are put up for 
sale, and assorted with reference to the quality indicated by the labels 
on the boxes which contain them. From an order restraining the 
continuance of this fraudulent practice the defendant has appealed. 

This case differs from those in which a manufacturer seeks to 're- 
strain those persons from using and placing upon articles made by 
themselves, the device or trad6 mark of the wrmer, by which the arti- 
cles of his own manufactures are known to be, and are recognized as 
such in the market. 

The ground on which a Court of Equity exercises jurisdiction in 
those cases, is the prevention of fraud, and of damages consequent 
upon it that might be irreparable. 

In this case, me defendant has not attempted to sell an article made 
by himself under the fraudulent impression that it was made by the 
|>iaintiff ; but he has attempted to seU an article made by the plain- 
tiff to be sold as an inferior one, and so labelled by him as to denote 
that fact, by placing on it a spurious label so nearly imitating the 
genuine one, as to be calculate to induce the belief that it was put 
on the boxes by the plaintiff, and which label denotes that the boxes 
oa which it is placed, contain pens of a better quality than is indi- 
cated by the label for which the spurious one has been substituted. 

By such a practice, the defendant " endea/oors by a false representa- 
tion to effect a dishonest purpose ; he commits a fraud upon the pub- 
lic, and upon the manufacturer. The purchase has imposed upon 
him an article that he never meant to buy, and the manufacturer is 
robbed of the fruits of the reputation that he had successfully labored 
to earn. In such a case there is a fraud coupled with damage, and a 
Court of Equity, in refusing to restrain the wrongdoer by injunction, 
would violate the principles upon which a large portion of its juris- 
diction is founded, and abjure the exercise of its most important 
functions, the^suppression of fraud and the prevention of a mischief 
that otherwise might prove irreparable." 

These were stated in the Amoskeag Manufadnjering Company vs. 
Spear y 2 Sand. S. C. R., 606, to be the principles on which rests the 
jurisdiction exercised to restrain the violation of a right acquired to 
use particular trade marks. 

Fraud, and damage resulting from it, always entitle the injured 
party to relief. The remedy by injunction is invariably granted, 
where the nature of the injury is such that a preventive remedy is 
indispensable and should be permanent. It is obvious, that in cases 
like this, if the injured party is obliged to seek redress by actions to 
recover damages, there will be be no end to litigation, and certain 
and adeq^uate relief must be unattainable. 

We think that well settled principles of equity jurisprudence justi- 
fied the Court in interfering in this case by injunction, and that the 
order appealed from shoulifbe affirmed, with costs. 
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Before Chief Juatioe OAKLET, and DUER, CAMPBELL, HOFFMAN and SL0S30N, 

Justices. 

Nathaniel L. Gbiswold against Henby Lovbety. 

PLEADING ^DEMTJRBEE — ^AYEBMEirrS IN COMPLAINT — ^PBOMISSOBY NOTE — 

ENDORSEMENT. 

In an action by the holder, ag;ainst th« second endorser of a promissory note, a complaint 
which states the making of the note, and sets forth a copy of it, and which also states 
timt the pajree and the second endorser, before its maturity, indorsed it, in writing, and 
that before it fell due, the plaintiff became and is now the holder and owner of it, is good 
in substance, without Sk formal aTerment that the second indorser delivered it to the 
plaintiff. The word, en<k>rsement, in common acceptation importing a delivery, the aver^ 
ment of an actual endorsement, and possession by tbe holder before maturity, are 
equivalent to an allegation that it was indorsed to the plaintiff. The two averment«» 
are, together, sufficient, pri7na faciei to establish that the holder has a good title to the 
note. 

Tliis is an appeal from an order directing ludcment in favor of the 
plaintiff, on account of the frivolonsneas ol the aemurrer to the com- 
plaint, bnt giving the defendant leave to answer on terms. The com- 
plaint, exclusive of the verification, was in these words : 

The complaint of the plaintiff shows to this Court, that on or about 
the 2d day of May, 1853, Philibert Caffee and Smith Cutter, Junior, 
composing the firm of Caffee & Cutter, of the city of New York, 
made their promissory note in the words and figures following, 
viz. : — 

" $1206 50. New Tobk, 2d May, 1853. 

Six months after date, we promise to pay to the order of DL T. 
Youngs, Esq., twelve hundred and six jW dollars, value received. 

Caffee & Cutter." 

That thereupon, and before said note became due, the said Daniel 
T. Youuffs, the payee thereof, and the said Henry Laverty, the de- 
fendant Tierein, in writing, endorsed the said note, and before the 
flame matured, the plaintiff became, and is now the owner and holder 
thereof. 

That when said note became due, it was presented for payment 
to the makers thereof, and payment demanded, which was refused, 
of which demand and refusal the said defendant thereupon had 
notice. 

That said note has not been paid, nor any part thereof, and the 
whole amount thereof is now due and owing trom the defendant to 
the plaintiff. 

wherefore the plaintiff demands judgment against the said de- 
fendant for the sum of twelve hundred and six dollars and fifty 
cents, with interest from the fifth day of November, 1853, and 
seventy-five cents costs of protest, besides the costs of this action. 

The defendant demurrer to the complaint, and assigned the follow* 
ing causes of demurrer* 
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Firsts That the said complaint does not contain facts sufficient to 
constitute a cause of action. 

Secmidlyy That it does not appear by said complaint that the title 
of said promissory note has been legally transferred, or how it has 
been transferred to the plaintiif. 

Thirdly, — ^That it does not appear by said complaint whether the 
endorsements of said Daniel T. Youngs and Henry Larerty are, or 
whether either of them is special and restrictive, or in blank. 

And that it does not appear that the said Daniel T. Youngs or the 
said Henry Laverty endorsed and delivered said promissory note to 
any person, or to whom they endorsed and delivered said note. 

Fourthly, — ^That it does not appear that the plaintiffs are in any 
manner connected, or how connected with the title of the payee. 

Fifthly, — ^That it does not appear that the makers delivered said 
promissory note to the payee, or any person whatever ; nor that the 
said endorsers, or either of them, endorsed and delivered, or endorsed 
or delivered, or that any lawful holder, to whom it had been en- 
dorsed or delivered, endorsed or delivered said promissory note to the 
plaintiff. 

Sixthly. — ^That the allegation, that the plaintiff became and is now 
the owner and holder of said promissory note, without showing how 
he became owner and holder, is insufficient ; that the facts constituting 
the title of the plaintiff, or the deduction of title and material thereto, 
should be alleged, so that the defendant mav take issue thereon. 

Seventhly. -^YhoX it does not appear that the plaintiff is a holder for 
value, or derived title from a holder for value- 

Eighthly. — ^That the allegation, that there is now due and owing an 
amount from the defendant to the plaintiff, is mere conclusion of law, 
and does not obviate these objections. 

Ninthly. — ^That it does not appear that the defendant had due 
notice of the presentment for payment and refusal to pay said pro- 
missory note. 

TTm. Bliss^ for appellant. 

T. H. Rodman^ for respondent. 

By the Court. — Oaki^ey, Ch. J. — ^The Court is of the opinion, that 
the demurrer is clearly not frivolous. The discussion which it has 
occasioned among the members of the Court, and the dlvereity of 
opinion that was found to exist in relation to it, were such, that we 
cannot regard it as frivolous ; but we have felt it our duty to examine 
the questions raised by the demurrer on their merits. Viewed in that 
aspect, the main question is, is the demurrer well taken? This in- 
volves the enquiry whether the complaint states facts sufficient to 
constitute a cause of action. The substantial objection urged against 
the complaint is, that it does not state facts, which, if true, would 
establish that the plaintiff has a title to the note. The old, and as I 
think, tibe more appropriate form of a declaration, averred an en- 
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dorsement and delivery to the plaintiff. This complaint states, tliat 
Youngs and Laverty, before the note became dne^ endorsed the note 
in writing, and beiore the same matured the plaintiff became and 
is the holder thereof. We think these allegations, taken together, 
mean that Laverty^ before the maturity of the note, endorsed it ; and 
by virtue of such endorsement, it came to the actual possession of the 
plaintiff. The word endorsement^ ex vi termini^ imports a delivery. 

All a plaintiff has to do, at the trial, to establish, prima faci^^ an 
endorsement and delivery to himself, is to prove the handwriting of 
the parties to the note, and produce it, or in other words, prove it to 
be in his actual possession. Actual possession of a note before its 
maturity is prima fade evidence of ownership, and of the holder's 
right to recover upon it, against all the parties to it, on proof that the 
endorsers have been dulv charged,, by a proper presentment of the 
note for payment, and due notice of its protest and non-payment. 

In ChurchiU v. Gardner^ 6 T. E., 696, in an action by the pavee 
against the acceptor of a bill of exchange, the declaration stated tliat 
Mamn made his certain bill of exchange, &c., directed, &c., and the 
defendant accepted, &c., whereby, &c. 

There was a special demurrer to the complaint. One of the causes 
assigned was, that it was " not averred that the maker of the bill ever 
ddivered it to the plaintiff." Tlie Court were clearly of the opinion 
that there was no foundation for that objection, for the reason "that 
the delivery of the bill by Bavin to the payee was included in the 
allegation " that Bavin made the bill." In Ruesell v. Whipple^ 2d 
Cowen, 536, the plaintiff averred, that the defendant mxide iiis cer- 
tain note, in writing, in the words and figures following, to wit : 
'' Due Lansing Eussell, or bearer, one day from date, two hundred 
dollars twenty-six cents, for value received, as witness my hand, this 
sixth day of January, in the year of our Lord 1823." — By means 
whereof, &c., but aid not aver that this note had been delivered. 
There was a special demurrer, assigning as an objection, " that the 
declaration should have shown a delivery of the note." 

The demurrer was noticed as frivolous, and being moved out of its 
place on the calendar, the Court thought it was too plain to entitle it 
to be heard in its regular order, and rendered judgment for the 
plaintiff. 

In both of these cases, the plaintiff's name appeared on the face of 
the paper ; and he appeared by the contract itself to have been a 
party to it^ In reference to instruments for the payment of money 
only, although § 1(;2 of the Code declares, that in such cases, it shall 
be sufficient for a party, in a complaint or answer, to give a copy of 
the instrument, and to state that there is due to him thereon, from the 
adverse party, a sj^ecified sum which he claims ; we have held, that 
if the name of tlie party claiming to recover such an instniment, 
does not appear upon it, he must correct himself with it, by some 
averment suflicient to show a title to it. (Lord and others v. Chese^ 
hrough and others^ 4 Sand. S. C. R., 696. 

The plaintiff, not being by the terms of the note in suit, a party to 
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it, he must state in the complaint such facts, as being proved or ad- 
mitted, will establish, »7*i7na/a^, a good title. We think the aver- 
ment of an actual enaorsement by the payee and by Laverty, which 
in common acceptation imports a delivery ^ in connection with the 
averment of actual possession by the plaintiff before the maturity of 
the note, are sufficient, and equivalent to an allegation of an endorse- 
ment to the plaintiff. But as the demurrer was interposed in good 
faith, and is not considered by us to have been frivolous, the defend- 
ant may withdraw it, and answer in twenty days, as he may be ad- 
vised, without costs to either party. 



Court of (Sonimon |]Uas. 
\Gity and Covmiy of New York^ 

[At Special Term.] 

Before D. P. Inqraham, First Judge. 

Aldbich against Ketchum and Owens. 

A Justice caonot be compelled to make a return on an appeal unless the taxed cobIb and 

the return fee be first paid. 
Where a partj has in good faith taken an appeal and omitted to perfect the same, the 

court can relieve the party on motion by permitting him to effect the same. 
The $12 allowance in the Marine Court forms part of the costs to be paid on appeal. 

This was a motion for an attachment to compel one of the Justices 
of the Marine Court to make a return to the Common Pleas. 

The counsel for the plaintiff presented affidavits to show that the de- 
fendant had served a notice of appeal and an appeal bond on the Justice 
in the court below, and the proper notice on the respondent ; that lie 
had paid the Justice $18 as the costs and the return fee of $2. It 
further appeared the costs were taxed at $24 yVir- ^s ^^ the balance 
of the costs the counsel for plaintiff presented an affidavit from a 
clerk in his office, that " he believed he had paid the balance to the 
clerk of the Marine Coui-t." 

McCarthy^ Justice of the Marine Court, appeared and opposed 
the motion. 

Lanumreanx appeared for the respondent. 

After argument the following opinion was delivered by 

Ingraham, F. J. — ^At the last Special Term the appellant was al- 
lowed ten days, after notice of the order, to obtain the retm-n in this 
case from the Court below. On application to tlie justice, the ap- 
pellants counsel suj)posed he could make tlie return voluntarily, and 
delayed making any motion to compel the return, until the day before 
the ten days expired. He then moved for an attachment against the 
justice and for an extension of the time Avithin which to obtain tlie 
return. 

The resj)ondent objects to the granting of this motion, that it is 
made to a judge at Chambers, instead of Special Term. 
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By the 401 section of the code, in this district any motion may be 
made to a judge out of Court that might be made at a Special Term, 
except motions for new trials. This section is comprehensive enough 
to embrace the present motion, although it is not desirable to adopt 
such a practice at this time. As the Special Term is always in session 
while the judge is holding Chambers in this Court, it is more desirable 
for uniformity that the notice of motion should in all cases be made 
before the jud^e at Special Term — ^where a motion, however, is thus 
made through inadvertence, it is no reason for denying it. 

Tliere is no ground, however, for any order against the justice. The 
weight of testimony is against the appellant as to the payment of the 
costs. The whole of the costs must be paid before the justice is bound 
to make the return, and the proof is conclusive that neither the justice 
or clerk has received more than $20 of the costs, leaving a balance of 
six dollars or more unpaid It may be .that the clerk who was di- 
rected to make the payment committed some mistake, and' if so, the 
appellant should be relieved. 

It can never be the intent of the framers of the code to prohibit the 
Court from giving relief against errors of the parties appealing, where 
the notice of appeal has oeen served in good faith. The notice of 
appeal now is tlie substitute for the writ of error as formerly used, 
and whei-e that is sufficient, all other errors, such as not paying coats, or 
giving sufficient security, may be coiTccted by the Court. K the 
appellant gives the notice of appeal within the proper time, he puts 
the res])ondent in a condition to prepare for the appeal. A correc* 
tion of errors in other matters connected with the appeal is no enlarge- 
ment of the time for appealing. This is clearly allowed by the 
provisions of the §327. The payment of the costs'is an act necessary 
to perfect the appeal. In this case, it has been in part omitted, and 
the Court may permit it to be done after the time for appealing has 
expired. 

Several cases are cited to the contrary, but they do not contradict 
this view of the subject. In all of them the want of payment of the 
costs and fee for return is held sufficient to render the appeal a nullity. 
But in none of these cases was a motion made to the Court for leave 
to periect the a])peal by correcting the error. 

As the motion now made is only for the attachment against the 
justice, and for the extension of the time to procure the return, per^ 
mission to pay the balance of costs camiot be granted now. The ap- 
pellant must make a motion for leave to pay the balance of the costs, 
mine pro ttmc^ in order to perfect the a])peal. In the meantime the 
motion for any order against the justice is denied, and further time is 
granted to the appellant to obtain the -return from the Court below. 
As a motion, such as I have suggested will be necessary ; fifteen days 
further time is allowed. On a proper application to tiie justice after 
leave is gi-anted to pay the costs, I doubt not a return can be procured 
without any refusal on his part.* 

* Subsequently on a motion made as suggeated by the Judge, an order vas made that 
tbe appellant have liberty to amend his appeal by paying the balance of the costs. 
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NEW YORK, NOVEMBER AND DECEMBER, 1864, 

[Eatered according to the Act of Congress, in the yearlS54,by the Honorable John Dner, one of the JostSoes of 
the Superior Coart of the city of New York, In the Clerk's Office of the District Court of the United Statei 
for the Southern District of New York.] 

DUER'S MARINE INSURANCE. 

LECTtTRE XVII, FROM THE THIRD UNPUBLISHED VOLUME OP DUER 

ON INSURANCE. 

PARTIAL RETURN OF PREMIUM.* 

§ 1. "We are next to consider the cases in which the contract is only 
yar^iaZZy dissolved, and the underwriter, is, conseqiiently, bound to re- 
store only a part of the stipulated premium. These cases may be 
divided into two general classes. 

1. Where the value of the propei-ty, or of the interest, upon which 
the policy attaches is less than the amount of the insurance, so that 
the underwriter, in the event of a total loss, cannot be rendered liable 
for the whole sum that he insured ; and 

2. Where the premium, in its application to distinct risks, is suscep- 
tible of a division and apportionment, and some of the distinct risks 
are not commenced. 

The first class of cases will be considered under the general head of 
" Short Interest /" the second under that of " Divisihihty of the riekaP 

SHORT INTEREST. 

§ 2. A deficiency of interest, entitling the insured to a proportionate 
return of premium, may arise from one of two causes: either the whole 

Eroperty or interest that the insurance is intended to cover, may not 
e at risk, or, where the whole is at risk, its real value may be less 
than the sum insured ; and this distinction is necessary to be borne in 

* ThiB ' cture is now published with the view of eliciting the opinionB of Uwyeri aad 
practical iusureis in respect to the doctrine^' which it cootaini. 
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mind, since, in each case, the rights of the assured and the liability of the 
underwriter will be found to vary according to the form of the policy, as 
valued or open. When the policy is valued, and the entire subject to 
which the valuation refers is at risk, the assured is never entitled to 
demand a return of premium on the sole ground of deficiency of value. 
The valuation, if made in good faith, is conclusive on the parties, and 
neither is pwmitted to allcjge an over-insurance, llie assured is as 
much precluded from averring an excess in the valuation, as entitling 
him to a return of premium, as the underwriter from making a similar 
averment to diminish his liability for a loss. But where only a part 
of the entire subject to which tlie valuation refers is at risk, whatever 
may be its real value, there must be a proportionate return of premium, 
since the underwriter, in the event of a total loss, would only be liable 
for a proportion of the sum that ho insured.* Tlius, where an insur- 
ance is made on freight, valued at the sum insured, tlie freight to 
which the valuation must be applied, is construed to mean the freight 
of all the goods intended to be loaded on the voyage insured, and 
consequently, if a part onlv of the intended cargo is laden, as the 
miderwriter is relieved from his liability in proportion to the deficiency, 
he is bound, in the same proportion, to return the premium ; f but if 
all the goods in reference to which tlie freight is claimed are actually 
rfiippecf, the assured would never be permitted to allege that the 
freight stipulated to be paid fell shoi*t of the sum at which it was 
valued in the policy, and the same rules are applicable where tlie 
insurance is on cargo or on goods, generally or specifically, described. 
So in the case supposed of a valued policy on goods or freight, if 
only a part of the intended cargo is loaded, the assured would certainly 
never be permitted to show, in order to establish a claim for a total 
loss, that the value of the goods shipped, or of the freight stipulated, 
was equal to the sum insured, since a valuation can no more be set 
aside by proof of its inadequacy than by proof of its excess.:^ Conse- 
quentlv, tlie underwriter would not be allowed to give evidence of the 
same mcts as barring a claim for a proportionate return of premium. 
Nor would the application of the rules tnat have been stated be varied 
where the insurance is made for a less sum th^ the amount of the 
valuation. Thus, if an insurance were made, say for $5,000 on 100 
hhds. of sugar, valued at $10,000, the policy, if 60 hhds. only were 
ahipped, would attach only upon an undivided moiety of the interest 
of the assured, precisely as it would have done had the whole 100 
hhds. been at risk. Consequently the liability of the underwriter 
would be reduced to $2,600, and the* assured be entitled to reclaim a 
moiety of the premium. 

• Stevena on Ayerage, p. 186, (Phil, ed.,) Marsh, 663 ; 2 Magins, 127 ; Aroauld, 1227. 

f Forbes v. Aapinall, 18 East, 823 ; Patrick r. EameB, 8 Camp., 44 ; Haven ▼. Oratt, as to 
goods ; Rickman v. Coxstana, 5 B. and Ad., 651 ; 3 Mass., 71; woieott v. Eagle In$. Co, 4 
Pick», 429 ; Brook ▼. Louis Ins, Co., 4 Martia N. S., 640—681 ; Alsop^r, Com. Ins, Co\l 1 
Sumner, 46, as to goods. 

X HoltMs Y. Charleston Ji. F. Ins. Co., 10 Metcalf, 416. 
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The rights of tlie parties under an open policy on goods or freight 
are materially difterent. Although the whole of an intended cargo, 
where such is the fonn of the insurance, may not be loaded, yet, if the 
value of the goods actually shipped, or of the freight to be paid for 
their transportation, where freigtit is the subject inbured, is equal to 
the whole sum insured, it is not to be doubted, that the under\^aiter is 
answerable for the whole amount of a total loss, and, consequently, 
must be entitled to retain the entire premium ; while, on the other 
hand, if the whole of the intended cargo is shipped, yet if its value, or 
of the freight to be received, falls short of the sum insured, the 
premium must be returned on the deficiency. 

"Where the terms of the policy are not general, but the subject on 
which it is meant to attach is exactly defaned and limited, as where 
the insurance is on 100 bales of cotton, or upon the freight of 100 
hogsheads of sugar, it is probable that the same construction must be 

fiven to an open as to a valued policy. The sum insured will then 
e constnied to refer to the entire subject, as described, and, as a neces- 
sary consequence, must be proj^ortionally abated, when it is only on a 
part of the subject that the policy attaches. Tlius if $5000 are insured 
upon 100 bales of cotton, and 50 bales only are shipped, the under- 
writer will be answerable in the event of a total loss only for $2,500, 
and must return a moiety of the premium, although the value of the 
bales actually shipped may equal or exceed the sum actually insured. 
The practice of the underwritei-s in England, as we learn from Mr. Ste- 
vens, and other writers, corresponds with this interpretation of the con- 
tract*. But the usage in the United States is probablv unsettled. 
' Some of the insurance companies, it is believed, act upon the principle 
that the liability of the underwriter in this, as in all other cases where 
the policy is open, is governed solely by the value of tlie property 
at risk. 

§ 3. Wliere an insurance is made on goods bv certain ships named 
in the policy, and a specified sum is insured on tne goods by each sliip, 
if all the goods are loaded in one ship, and are totally lost, the under- 
writers are only liable for the specific sum that by the terms of the 
contract was applicable to the particular ship, and, c(*nsequently, must 
return the premium on the residue of the sum insured.f But if in 
such a case there is no specification of the sum insured by each ship, 
the policy will not be construed as requiring that the amount of the 
insurance shall be equally distributed ; but if all the goods are laden 
in one vessel and are lost, the underwriters are liable to the full 
extent of the sum they insured, and, consequently, in the event of a 
safe arrival, as well as of a loss, are entitlea to retain the entire pre- 
mium.it 

§ 4. Where an insurance is made by a single policy upon a single 

• Stephens, on Ayerage, PhiL ed^ 188 ; Arnould, p. 1226. 

f Kmerig. p. 176; Potbier, n. 68; Pardeasos, T. 8^ D. 867, p. 222; Code d« Ooia 
art 868. ' 
X PardeBaoB, nbi anpi, 1 428. 
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subject, there can seldom be any difficalty, where a return of premium 
is claimed upon the ground of " short interest," in ascertaimng upon 
what proportion of the sum insured the return is due. Where a single 
policy, containing an over insurance, is subscribed by several imder- 
writers for distinct sums, the sums insured by each must be propor- 
tionally abated, until the total amount of the insurance is reduced to an 
equality with the interest of the assured, and, consequentlv, each under- 
writer must return the premium on that proportion of the sum he in- 
sures from which he is discharged.* Where different subjects are 
included in tlie same policy, or there are several policies not identical 
in the subjects they embrace, there are cases of apparent difficulty 
which it will be necessary to consider and resolve. Where a distinct 
sum is insm*ed upon eacn subject, tlie construction is the same as if 
that subject were alone insured ; but where different subjects are in- 
sured for an entire sum, or are covered hj a gross valuation, the 
perplexing questions to which I have rewiTed will be found to 
arise. 

§ 5. Wliere an insurance is made on vessel, freight and cargo, or 
any two of them conjointly, that is for an entire sum, or at a gross 
valuation, it has been asserted by some that there is no established 
rule for distributing the sum insured among the different subjects of 
the policy, or, in other words, for determining in what proportion the 
policy attaches upon each subject, and, conseouently, that the contract 
is either wholly void for uncertainty, or tliat ttie imderwriters ai'e only 
answerable wfiere there is total loss of all the subjects insured ; while 
it is supposed by others that the only rule that can reasonably be ap- 
plied is that of an equal division or apportionment of the sum insured 
among the several subjects that the contract embraces ; but, in reality, 
these po^itions are equally groundless.^ Tlie contract is valid in re- 
spect both to partial and total losses, since there is a rule deducible 
from its very nature, by the application of which the liability of the 
underwriter, in respect to each subject insured, may, in all cases, be 
readily determined. ITiis nile, however, is not that of an equal divi- 
sion of the sum insured. Such a division would be purely arbitrary, 
and in all cases, where the different subjects are unequal in value, 
would defeat Ihe intentions of the parties, and lead to manifest injus- 
ticcj The true rule is only to be lound by adverting to the nature 

* 2 Mar8h, p. 639 ; Arnould, p. 1228. 

f Vide note at end of Bection. 

+ Suppose aD insurance, say for $30,000, upon ressel, freight and cargo, the cargo to be 
worth $20,000, and the ressel and freight only $5,000 eacli, here the entire value corre- 
sponds with the sum insured, but upon the principle of an equal division, the policy would 
be construed as an insurance of $10,009 on each subject insured; consequently, there woold 
be a deficiency of interest on the vessel and freight, and an excess on the cargo; the under- 
writers would be oompeUed to return one-tliird of the premium, and the jwner would re^ 
main uninsured as to a moiety of the cargo ; but by distributing the sum insured in propor- 
tion to the relative value of the subjects the assureil is fully covered, and theuziderwruers re- 
tain the premium. The rule of an equal apportionment seems for a time to have existed 
in France ; but Emerigon has fully exposed its injustice, and the error waa conrected ia 
1719, by an orlinance of Louis XV L (1 Ikneriff, ek 10, tac. 1, pp. 289, 290.) 
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of the obligation tliat the insurer, against marine risks, contracts, and 
to the circumstances by which, when a loss happens, the extent of 
his liability is detennined. His obligation is essentially different 
from that of an insurer against the nsk of fire on land. He is not 
bound like the latter to make good to tlie assured every loss, not ex- 
ceeding the sum insured, that may happen to the property insured 
from the risks insured against, lie is liable for every loss, partial or 
total, only in the proportion that the sum which he insures beara to 
the entire value of the property at risk ; or, in other words, the policy 
attaches only upon such a proportion of the interest of tlie assured in 
the property at risk as is represented by the sum insured. Where 
the sum insm'ed covers the whole interest of the assured, the under- 
writer is bound to make good the full amount of every loss, partial as 
well as total ; but where me value of the property, or of the interest 
of the assured, exceeds the amount of the insurance, he is not bound 
to pay the whole sum that he insures, unless there is a total loss, ac- 
tual or constructive, of all the property at risk— of every partial loss 
whatever may be its amount, he bears only a proportion, and the 
residue is either borne by the assured, or by the subsequent under- 
writers.* Thus, where an insurance, say for $20,000, is made on a 
cargo worth or valued at $30,000, the policy attaches only upon two 
undivided third parts of the interest of assured, not only in the entire 
cargo, but in eacii bale or package, however various in tlieir contents, 
of which it may consist, and it is in this proportion only that the un- 
derwriters are answerable for future losses. In all cases, however, 
whatever may be the amount ol the insurance, where a partial loss 
is claimed under a marine policy, not only the value of the article or 
articles lost, but the entire value of the property at risk must be ascer- 
tained and compared with the sum insured, and the result of the com- 
parison will be found to establish this simple and uniform nile — ^a rule 
flo^ving from the very nature of the contract, and universal in its ap- 
plication tJuit the policy attaches upon each distinct article. capaMe 
of a separate valication^ in the proportion that the value of the article 
(ears to the entire value of the property insured.'^ It is evident, upon the 

• 2 PhilL.p. 2 ; 8 Kent's Com., 6 ed, p. 818; Lewis vs. Rucker. (2 Burr, 1167); 2 Araould, 
1187, <kc, Pardesaus lays down the universal rule in these words : — " Cliaqtte JfoU que r<M- 
ture ne a^est pas fait garantir la, toialite de son interet, il est^ en ce qui concerne la porlion 
non asauree, reputi son propre assureur." (8 Pardensus, n. 760, p. 286.) The rule that 
where the sum insured is leas than the value of the whole interest of the assured, he is his 
own underwriter for the balance, and is liable in proportion for all partial as well as total 
losses, is asserted or implied in every case in the English reports in which a question as to 
the distribution of a loss has arisen ; but I regret to say that there are a few cases in our 
own reports in which the judges seem not to have been aware of the existence of this ele- 
mentary rule. 

f A single case will be stated for illustration. An insurance for $20,000, upon a carffo 
consisting of breadstufls, $15,000, sugar $5,000, dry goods $20,000. The sum insured is dis- 
tributed 4-8ths— 1-2— $10,000 on dry goods ; 8-8ths— $7,500 on breadstuffs; and l-8th— 
$2,500 on sugar. Substitute vessel, freight and cargo of the same relative values, and the 
result is necessarily the same. It may, perhap^ be thought that the rule here applied if 
different from that first stated in the text, namely, that the underwriter is liable in the pro- 
portion that the sum which he iosures bears to the entire value of the property or interest 
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slightest reflection, that this rule is quite as applicable where the in- 
surance is on vessel and cargo, or vessel, cargo and freiglit, as where 
it relates, exclusively, to the cargo. It is true that the latter contract 
derives an apparent unity from tlie common appellation by which its 
various subjects are connected and described, but in reality the two 
contracts are identical in their nature. Each is a contract embracing 
different subjects, that for most purposes are considered as an entirety, 
but which are susceptible of a aivision, whenever a division is neces- 
sary, in order to apply distributively the sum insured to each indivi- 
dual subject; and, in both cases, this necessary division is effected by 
the same rule, and by the same process. A policy upon vessel, freight 
and cargo attaches upon each subject in the proportion of its relative 
value to the aggregate value of all, and it seems haitlly necessary to 



add that there can be no more difficultjr in ascertaining the relative 
and aggregate value, when they are conjointly insured, than the 
lute value of each when separately insured. Tlie application of the 



principles that have been stated to the payment of losses will liere- 
after be considered ; at present, it is only necessary to show their ope- 
ration where a retmTi ol premium is demanded. * 

insured ; but, in fact, the two rules differ only in the form of expression, and the result of 
their application is in all ca^es the some. Apply the first rule to the above case, the policy 
is found to attach upon an undivided moiety of the interest of the assured. The moiety oi 
120,000 dry goods is $10,000— 4-8 ths, sum insured ; | $15,000 breadj»tuffd— $7,500«-3-8tha 
-sum insured; ^ $5,000 sugar— 12, 500^1 -8 th sum insured. The first rule is tlie proper 
form for stating the insurer's general liability where there is an excess of ralue and interest 
The oecond is the most convenient for distributing, in all cases, the sum insured am«iintr the 
several subjects of the policjr. The first rule states the principle of the insurer's liability, 
the second showt the practical application of the principle where the policy embraces dif- 
ferent subjects. 

* It is certainly surprising that it has ever been thought that there is any more difficulty 
in distributing the sum insured under a policy on vessel, freight and cargo, than under a 
policy on goods, wares and mei'diandise — the ordinary form of insuring a cargo hi England 
— but the (ioubts that have been raised on the subject must probably be ascribed to the un- 
guarded language in which Mr. Park has expressed himself, and to the absence in any 
English text book of any definite stAtement of the general rule by which the apparent dif- 
ficulty is solved. Mr. Park says, '* Whether they are ships, goods or merchandise upon 
which the insurance is made, is a fact that must be stated. It is absolutely necessary that 
there should be a specification upon which of these the underwriter insures, because other- 
wise it would be impossible to know whether in any case he is liable or not to the loss sus- 
tained," (2 Park 8 ed., p. 22.) It is probable that this respectable writer only meant to 
say that the subject matter of the insurance must in all cases be described in the policy, 
aince whatever may have been the intentions of the parties, an insurance upon the shfp 
cannot be applied to the goods, nor vice versa upon goods to the ship. It is not probable 
that he meant to assert that where ship and goods are insured in the same policy by their 
proper appellation, the sum applicable to each must be specified or the contract be wholly 
void, yet such is the interpretation that has been given to hi» language. It cannot be said 
that in such a case it is impossible to know upon what subject the underwriter insures. He 
insures all and each of the subjects described. In Stocker v. Harris, (3 Mass. 409,) the 
sum insured was $6000 on ship, cartjo and freight, without any specification of tlie amount 
applicable to each, and the plaint ifis claimed io recover tlic whole sum insured on the 
ground that there had been a total loss of all the subjects. Ilie counsel for the underwri- 
ters contended that the policy was void for uncertainty, as containing no specification of the 
sums rt'liitively insured on each subject, and that without such a specification the under- 
writer can never know when a partial l(»ss, applicable only to one of the subjects, is claiuied, 
whether he is liable for the whole or any certain proportion of the loss, and consequently 
whether he is liable at all ; and he cited the ptissage from Park, above quoted, in support 
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§ 6. Where two or more differeut subjects, as vessel and cargo, 

«f hia argameot The counsel for the assured, ifl reply, without suggesting any rule fo' 
the apportionment of a partial Iosa, liuuted himself to saying that as the loss was total, em- 
bracing all the sul)jeet8 msured, the ubjectiun as to the uncertainty of the contract did not 
apply. The court, the judges not being sgreei!, declined to make any decision upon the ob- 
jection, liut determined the cause in favor of the uuderwriter upon a distinct ground In a 
case, however, which occurred shortly afterwards, the doubts uf the learned judges, as to 
the validity of such a contract, appeared to have vanished. JF'ariM v. Nevsburyport Mar. Ins. 
Co^ (3 Aftus. 476.) The insurance was on *' aixgo or freight, both or either, to the amount 
insured," and the judge wlio delivered the unanimous opinion of the court said that the 
true construction of the p)licy was '*that it was an insurance of freight or of cargo, if in the 
«veot the assured should have only one of these descriptions of property at risk on the 
voyage insured, and if he should have both descriptions at risk, then it was an insurance 
upon both proportionally to the interest of the assured," eviilently meaning that in this 
case the amount insured would be distributed in the proportion of the interest of the aa- 
sured in each subject, which is the rule stated in the text The learned judge referred to 
Che case of Amrrt/v, Roffern^ (1 E»p. 2u7,) which will be hereafter fully stated as sustaining 
in principle his interpretation of the contract; and he also justly observed that it was fully 
•upported by the authority of Emerigon. 

To this deliberate judgment of the Supreme Court of Massachusetts, a recent and yeiy 
singular decision of the Supreme Court of New York appears to be directly opposed ; since 
the necessary effect of the decision seems to be that where a policy of insurance embraces 
different subjects, unless they are separately valued, or the sum insured upon each is spe- 
cified, the contract is void fpr uncertainty. In other words, that unless a rule of appor- 
tionment is expressed in the contract, there k none known to the law that a court can 
adopt 

Seriiner r. Howard Ihm. Co., (6 Hill 298.) The insurance was against fire, and the de- 
fendants by their policy insured $loOO on fixtures, and $8000 on stock in a manufactory. 
There was another policy by the iEtna Ins. Co. of Hartford by which $6000 were insured 
on the same fixtures ana stock as one parceL Each policy contained the clause now usual 
in fire policies, that ** in case of any other insurance upon the property hereby insured, whether 
prior or subsequent in date, the in^uied shall not in case of loss or damage be entitled to 
recover upon this policy any greater portion of the loss sustained than the amount hereby 
insured shall bear to the whole amount insured upon the said property." The loss was on 
fixtures $5,91b 76, and on stock $2,684 01. The defendants insisted that by virtue of the 
special clause they were only liable for .a proportion of the loss on the stock, but the court 
decided that the ^tna policy was to be thrown out of consideration, and that the defend- 
ants were liable precisely to the same extent as though the ^tiui policy had not existed. 
As the necessary effect of this decision was to charge the whole loss on the stock upon the 
defendants, it was equivalent to a deciiiion that the stock was not covered by the .£tna 
policy at alL In other words that where two subjects are insured by the same policy for 
an entire sum, there is no insurance upon either. The learned judge who delivered the opi- 
nion of the court admitted that the special clause in the policy was probably intended to 
apply to all cases of double insurance, and in all such eases was meant to substitute the 
rule of a proportional abatement for the Knglish rule of contribution among the under- 
writers, but ne denied that the policies under consideration exhibited a case of double in- 
surance to which the doctrine or contribution applied. That doctrine is only applicable 
be said, where the subject matter insured by different policies is ezaeUy the same in 
each; had the ^tna policy insured a separate sum on the fixtures and the 'stock the sub- 
ject matter of the two policies would have been the same, but, as the case stood, there was 
a substantial difference. ITie rule of contribution, and consequently of proportional abate- 
ment could not l)e applied without dividing the $5000, insured by the iEtna"policy into two 
parts, and applying one to fixtures and one to the stock, and no such division could be made 
that would Wilt be purely arbitrary. No principle had been mentioned by which the court 
could be authorized thus to modify the contract. The efforts of the counsel to state any 
such prmciple had wholly failed, and the attempt of Mr. Stevens, in his work on average, 
(Amer. cd, p. 194.) had bieen just as ineffectual The result of the argument of the learned 
judge was, that as it was impossible for the court to allot any definite portion of the.$5000 
m the ^tna policy to the stock, the defendants were liable for the whole amount that waa 
claimed. It is not to be doubted that the learned judge who delivered this opinion consi* 
dercd his remarks to be just as applicable to insurances against marine risks as against fire 
This is rendered evident by his reference to the work of Mx. Stevens, and b^ other refer- 
eoces in hii opinion ; hence the observations that follow will not be conudered aa mis- 
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or vessel, cargo and freight are insured conjointly, so far as the 

placed. It IB undoubtedly true that to constitute a double insurance the same propertj 
must be insured in different policies, but, that the subject matter in each policy must be ex- 
actly the same, is a singular doctrine, the consequences of which it will be expedient to ex- 
amine and consider before it is admitted. As every legitimate insurance is a contract of 
indemnity, and of indemnity only, it is an established principle that whatever may be the 
amoant insured by different policies, the assured, in case of a loss, can never be entitled to 
recover more than one satisfaction. It is this principle that the English doctrine, in rela- 
tion to double insurances, is designed to carry into effect, and the special clauses on the 
same subject in our American policies have the same object in view, uthough it is by dif- 
ferent rules that the object is attained. It has hitherto been supposed that where under- 
writers on different policies are directly liable to the assured by tne terms of their contract 
for the same loss, and the sums for which they are Uable exceed the amount of the loss» 
there is a double insurance, and consequently that to all such cases the principle that has 
been stated must be applied ; but if this principle is not to be applied wnere aifierent sub- 
jects are insured by one policy for an entire sum, and to the full extent of Iheir value, and 
the same subjects by other policies are separately insured, it follows necessarily either that 
every policy embracing different subjects as an entirety is a void contract, or that however 
greatly the amount insured by different policies on the same property may exceed the 
value of the property, the assured, if the subject matter in each policy is not exactly the 
same, is entitled to recover upon all, which is in effect saying that the owner of property 
insured by multiplying the number of policies and varying the subject matter in each, may 
insure u]x>n the same property, and entitle himself to recover, any amount that he pleases^ 
thus setting at defiance the prmciple of law that declares him entitled only to an inaemnity 
and annulling the statutory prohibition of wagers. I state a case in iUustration. On a 
cargo of sugar, coffee and indigo, con;*idering each as a distinct subject, and without resort- 
ing to a further subdivision, there may be seven policies, each differing in its subject matter ; 
1, first in date embracing all the subjects as an entirety for $80,000 ; 2, sugar and coffee 
$20,000; 8, sugar and indigo $20,000; 4, coffee and indigo $20,000; 6, sugar $10,000; 6» 
coffee $10,000; 7, indigo $10,000. Suppose a cargo to be shipped and totally lost^ which is 
worth $80,000, and consists of sugar, coffee and indigo in equal proportions of value 
— ^here every insurance lawyer, underwriter and merchant would say that the whole loss is 
recoverable under the first policy, and that by virtue of the clause relative to prior insur- 
ances, the underwriters on all the others are discharged ; but according to the decision of 
the Supreme Court, the assured is clearly entitled to recover the sum insured by policies &» 
6 and 7, and unless 1, 2, 8 and 4 are utterly void he is upon the same principle entitled to 
recover the sums insureid by each, that is $120,000 on a loss of $80,000. It may be said 
that in Scribner v. 7'ke Iioward In*. Co , as no rule was stated for dividing the $5000 
covered by the ^tna policy, the Supreme Court could not have rendered a different judgment 
but the remarks that have been made are designed to show that there is and must be a rule, 
applicable to every such case, that a court is bound to discover and apply. A court of law 
has no right to say that an insurance embracing different subjects as an entirety is a void 
contract, and it has no right to say that where there are different policies covering the same 
loss the assured is entitled to recover more than an indemnity. It can do neither without 
a Tiolation of established and most salutary principles. It is impossible to say that an in- 
Burance for an entire sum upon different subjects, (L e., subjects that may be separately in- 
sured — for in this case there can be no other test of difference,) is a Toid contract without 
declaring that every policy upon cargo or upon goods generally is a nullity, since it is evi- 
dent that every bale and package, hogshead and case of which the cai^o consists may be se- 
parately insured, and it is impossible to say, without abandoning the true principles of in- 
surance, and opening a wide door to the grossest nrauds, that the owner of a cargo, after 
insuring it as an entirety to the full extent of its value, may divide it into as many frac- 
tional parts as can be separately described and valued, and then by insuring in separate 
policies each fraction to its full value, enable himself to recover say a million of dollars for 
a loss of $20,000. It is true that as the insurances in Scribner v. 7%€ Howard Ins. Co. wer« 
against fire, the Supreme Court could not have adopted the rule that is applicable to ma- 
rine insurances, but there is another rule that in such cases may and ought to be followed, 
and which, like that in marine insurance, flows directly and necessarily from the nature of 
the contract Where an insurance against fire embraces two or more subjects as one parcel, 
the undertaking of the insurer is that he will make good to the assured every loss occasioned 
by fire, and'not exceeding the sum insured that may happen to all the sulijects, or to either 
of them. Hence, as there is no reference to the conjoint or separate Talue of the subjectA 
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question of a return of premium is concerned, they are considered as 

insured, the liabilitj of the insurer, in relation to each, can nerer be known until a Iom 
upon more than one subject has happened, and then it is at once determined by the propor- 
tion that the particular loss upon one subject bears to the total amount of the loss that is 
claimed. Where the amount insured and the amount of the loss correspond, this is at once 
seen to be the case, as where the insurance is for $26,000 upon a house and furniture, and 
the loss is $15,000 upon the house, and $10,000 upon the furniture, three-fifths of the sum 
insured apply to the house, and two-fifths to the furniture ; the loss being the same reduce 
the sum msured to $20,000, and the result is the same, three-fifths of the sum insured. 
$12,000 apply to the house ; two-fifths, $8000 to the furniture. Hence, whenever it be- 
comes necessary to apportion an entire sum insured by a fire policy among its different 
Bubiects (which can only be where there are different policies, and the subject matter of 
eacn policy is not exactly the same) the question to be stated may be quickly resolved bj 
a single operation in the rule of three. As the whole amount of the loss is to the whole 
sum insured, so is the ptorticular loss on one subject to that proportion of the sum insured 
which is required. As in marine insurance the question is, if the whole value of the pro- 
perty insured gives the whole sum iunured, what proportion of that sum wiU be given by 
the value of a particular subject ; the form of the question being determined in each case 
by the nature of the indemnity that the contract stipulates. In Seribner v. Howard Ina. 
Co., the whole amount of the loss was $8602 77, and tlie loss on stock $2684 01. The 
question therefore was 8602 77 : 6000 : : 2684 01. (Answer) $1569 97, sum insured by 
.^tna policy on stock, and consequently $8440 03, sum insured on fixtures. 

It is probable that in finglaod, as well as on the continent of Europe, it was customtfy 
at one period to insure different subjects in the same policy without specifying the sums in- 
sured on each — since the London policy, in its ordinary form, is a conjoint insurance on 
ship and goods. Ainery v. Roger», (1 Ap. 207,) is, however, the only case in the English 
reports in which a Question as to the distribution of the sum insured has arisen. The 
policy was expressea to be for £5500 on ship and cargo, valuing the ship at £1600. No 
part of the cargo was laden on board, so that the policy attached only on the ship, which 
was totallv lost ; £600 only were subscribed, on tne policy of which tlie defenuant had 
subscribed £200. Lord Kenyon was at first of opinion that as the whole amount insured 
was less than the value of the ship, the defendant was liable for the whole sum that he 
had underwritten ; but it was insisted on his behalf that he was liable oily for such a pro- 
portion of the sum as the value of the ship bore to the whole value of the property thai 
the policy was meant to cover, and for a return of premium on the residue ; and the jury 
being of opinion that such was the rule adopted in settling losses at Lloyds, his lordship 
acquiesced, and a verdict was rendered on this computation, that is, the defendant was 
charged with 3-11 of the £200 subscribed on account of the loss, and returned the premium 
on 8-11. It is true that the policy in this case was valued, but the decbion, confirming the 
previous usage, established the principle that where the sum insured is certain, it must be 
apportioned according to the relative values of the subjects insured, and this principle ia 
just as applicable to open as to valued policies ; the only difference is that the values in 
the one case are fixed bv the policy, and the other must be ascertained by proof. Hence, 
the Supreme Court of Massachusetts, in Fari9 v. Nevoburyport Ins, Co., were fully warranted 
in referring to Amery v. Roger 9 as justifying their own decision. 

On the continent of Europe the law is fully settled, and it is probable that the rule 
adopted in the text prevails universally, {Beneeke, Torn. 6, jop^ 195, 6, 7.) It is stated by 
Emerigon, that in a case which arose at Marseilles, where the insurance was on ship and 
^oods (mr corps et faeulttt) as an entirety, and the ship being lost and the cargo saved. 
It became necessary to ascertain what proportion of the whole sum insured was to be ap- 
plied to the ship ; the tribunal of commerce determined that the necessary division was to 
be made in equal parts, applying a moiety of the sum insured to the ship, and a moiety to 
the cargo, without any regard to their relative value. Emerigon proceeds to say that thia 
decision was questioned and condemned by himself and others, and gave rise to a controversy 
which was terminated by an ordinance of the 1 7th August, 1779, which established the 
rule of a division, in proportion to the relative values of the subject insured, for which he 
had contended. The words of the ordinance are, *' Dans U caaoiJLU navire ei son chargtmmt s#- 
r<mt assures par la meme police <f assurance, et pour une seule sonune, la dites omme ansuree sera 
repartie enlre le navire et son ehargement par proportion aux evalucUion% de Cun et de Vauire^ 
(1 Emerig., ch. 9, sec, 1, pp. 288, 289, 290.) Alauzet seems to be of opinion that the ordi- 
nance of 1779 has no longer the force of law in France, but he admits that the rule which 
it established is equitable in itself and ought to be universally ado^^ed. He seemly 
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an entirety,* and hence, if all the subjects are at risk, it is only where 
their aggregate value is less than the sum insured and the policy is 
open, tiiat a return of premium on the ground of short interest can 
be justly demanded. Where the insurance upon two subjects is in the 
alternative, as upon vessel or cargo or freight ; the policy, whether 
valued or open, will attach upon either of the subjects that may bo 
at risk, but where both are at risk, it is not in the power of the as- 
sured, either during the pendency of the risks, or after the happening 
of a loss, to determine the insurance to either of the subjects at his 
election, and as his views of his own interest may dictate. Such a 
power would lead inevitably to abuse and fraud, and to prevent these 
the policy will be construed to attach upon both subjects in propor- 
tion to the interest in each of the assurea. In this, as in many omer 
cases, in order to fulfil the presumed intentions of the parties, the dis- 
junctive " or" will be rejected, the copulative " and" be substituted, 
consequently, unless the policy is open, and the aggregate value of 
both subjects is less than the sum insured, there can be no return of 
premium. Such is the opinion of the judicious Emerigon, which the 
Supreme Court of Massachusetts has adopted and followed ; but the 
language of Emerigon evidently implies that, if in the case he sup- 
poses of an insurance upon vessel or cargo (" sv/r corps on facultea'^ 
there is a prior insurance, where both subiects are at risk, covering the 
interest or the assured in one of them, the second policy wiU retain 
its alternative form, and be applied to protect such a proportion of. the 
interest of the assured as remains uncovered. Understood with this 
reasonable qualification, it is not probable that any court would he- 
sitate to admit his doctrine. 

§ 7. Where there is conjoint insurance upon different subjects, and 
only one of the subjects is at risk, a return of a portion of the premium 
where the policy is open, will not necessarily be due, for the policy 
will then be construed in the alternative^ and will attach, upon the 
subject at risk, in proportion to the interest of the assured. Thus, 
where the insurance is upon vessel and cargo, and no cargo is shipped, 
the policy attaches upon the vessel, as a separate insurance, and if the 
value of the vessel, or of the interest of the assured, is such that the un- 
derwriter in the event of a total loss would be answerable for the 



however, not to have been aware that the rule flows necessarily from the nature of the in- 
demnity that the contract stipulati's, and that no other would be consistent with the intea- 
tions of the parties. (Alaiuet, Traitet Oen.^ dec, Tom, 1, pp. 469, 479.) 

* LoMuranee est faile conjointement, lorzque je m4 fmU assurer uns tneme somme swr 
corps ei faculUs. Dans ee eas^ U corps et lea faeultes formetU tine seuU masse. ** Ifon sunt 
duorat obliffotiones per se ssd una mixta." 1 Emerig. p. 288. 

f Faris v. Newburyport Ins. Co., (3 Mass. 486.) 1 Emerig., eh. 9, sec. 1, p. 290. The lan- 
guage of Emerigon is, ** 11 wmhU d'abord que par cette clause, soit sur corps, ou soit 9nr f€^ 
eultts, r assure ait voulu se conserver le ehoix de rejetter, suivant les occurrences, le risque det 
ansureurs, ou sur les faeultes ou sur le corps, mats ce choiz serait odicux et donneroit lieu d 
mllle fraudes,}e crois que le sens d'un pareil paete est que Vassvranee sera appUquee sur le 
decouvert que I assure aura sur tun oi« sur V autre objet, 8i le deeouvert etatt egal des deux 
cdt^s Talternative devrait etre eonvertie en copulative. 
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whole sum that he insures, he will be entitled to retain the entire 
premium, and such must equally be the case where there is a prior 
msurance covering the whole interest of the assured in one of the 
subjects ; the policy will then attach exclusively upon the others, and 
unless the value is less than the sura insured, no portion of the pre- 
mium is returnable.* The construction in both cases is exactly the 
same tliat would be necessary if the insurance were stated to be 
" upon vessel or cargo, both or either^ as interest may aippear^ 

§ 8. A different construction, however, is given to the policy if 
valued, and this construction varies according to the fonn of the 
valuation. Where an entire sum is insured on a ship and cargo 
which are separately valued, the effect is precisely the same as if a 
specific sum were insured upon each, since the sum insured must 
be divided in proportion to the value of each, as fixed by the terms of 
the policy ; consequently, if only one of the subjects is at the risk of 
the underwriters, the premium on that proportion of the sum insured 
which is applicable to the other, must be returned. Thus, if $10,000 
are insured as an entire sum upon a vessel valued at $8,000, and cargo 
valued at $12,000, the sum insured must be divided in the same pro- 
portions, and the contract in the policy is therefore in effect an insur- 
ance of $4,000 upon " vessel," and $6,000 upon " cargo." Hence, if 
the vessel sails in ballast, or the cargo is fully covered by a prior insur- 
ance, as the underwriter, in the event of a total loss, could only be render- 
ed liable for $4,000, the premium upon $6,000 must be returned.t 

♦ Kmerigon Bays : "C/w« oMurance avoit Hefaite mr corps etfacultis. L*€U8uri ne ehargea 
aueun merchandise dan»h navire; son interet surle corps repondoit d rentiere smntne assuree. 
Consulte sur ce point, je repondis qu'il rCif avoit pas lieu au ristoume^ parceque les corps et le» 
faeultes fomioient une meme masse. L' obligation des assttreurs etoit solidairenient affkctee 
sur Fun et V autre objet." (2 Etnerig^ ch. 16, sec. 6, p. 165.) He then states a case where 
there Tirere three policies : the first on " ship," the second on " goods,*' and the third on " ship 
and goods," conjointly. The sum insured oy the first policy was less than the whole inter- 
est of the assured in the ship ; but the assurance in the second exceeded the value of the 
cargo. The voyage having oeen safely performed ; the assured claimed a return of pre- 
mium and insisted that the third policy should be applied in equal portions to sliip and 
goods. It was, however, decided that as the second policy more than covered the value 
of the goods, the third should be applied exclusively to the ship and to the extent of the 
snm insured ; the uncovered interest of the assured m the ship being greater than that of 
the amount It is evident that in France these rules are applied to all policies valued as 
well as open ; but the reason is that the valuation in a French policy is only presumptive 
evidence of actual value. 

t Amery v. Rogers, and Faris ▼. Newburyport Ins. Co., ut sup. The result would be 
the same according to the decision in Amery v. Rogers, where only one of the subjects in- 
sured is valued, provided the valuation is less than the whole sum insured, since the residue 
of the sum meant to be insured would then be construed to apply to the subject unvalued ; 
but where the valuation of a single subject exceeds the sum insured, the value of all must 
be ascertained in order to determine the proportion in which the policy attadies, and, con- 
sequently, of a return of premium. It is true, that in Amery v. Rogers, the sum subscribed 
was less than the valuation of the ship, but the policy was opened, and was meant to be 
completed for £5,600, and was therefore construed as if the whole amount had been sub- 
scribed. The same rules apply where different portions of a cargo are insured fur nn entire 
sum, and are specifically described and separatelv valued. Thus Beneke says : ^ Quando i 
fatta una polizza sopra diverse merei come sarehbe sopra grano e soprateU, e ehe ognuno di 
guesti ariieoli ^ appregzato separatamente ; per esempio il grano per 6000 M B eper altre 
6000 le tele, in tale easo agnt sottoscrizione ai guesta polizza vale per metd sul grano e per 
metA Kulletele. Or se non si caricasse the per 6000 M B di grano, non ve dwbbio, the la 
sicurtd vale per la sola m£td e ehe Faltra debha stomarsi ; ^poi indifferenis ss rassieurato i 
eopertoper Fintero onon lo k (5 Beneeks, 195.) 
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Where there is a valuation in gross of vessel and cargo, or vessel, 
cargo, and freight, unless all the subjects that the valuation includes 
are at risk, there must necessarily be a return of a proportion of the 
premium ; but in order to determine this proportion, a resort must 
then be had to extrinsic proof, since it is only by this evidence that 
the relative values of the different subjects can be ascertained ; for 
the purpose of admitting this evidence, the valuation must be opened, 
but it is not for that reason to be wholly disregarded. It still fur- 
nishes the measure of the indemnity, and consequently of a return of 
premium to which the assured may be entitled.* Thus, where there 
IS an insurance, say of $30,000, on vessel and freight, which in the 
policy are valued collectively at the sum insured, but in reality are 
woi-th only $10,000 each, the valuation must be divided and oistri- 
buted in equal parts ; and if the vessel only is at risk, as the under- 
writers would be bound to pay in the event of a total loss a moiety 
of the valuation, they are bound to return only a moiety of the pre- 
mium ; yet, had the policy been open, there would have been an over 
insurance of $20,000, and instead of a moiety, two-thirds of the pi-e- 
mium would have been returnable. 

§ 9. The cases of the partial return of premium where there are 
several policies upon the same property, and the interest of the assured 
is not sufficient to supply aliment to all, are next to be considered. In 
these cases, the relative liability of the underwriters is either governed 
by the American clauses relative to prior and subsequent insurances, 
or by the English doctrine in respect to double insurances. The obligar 
tion of subsequent underwriters, when not answerable for the whole 
sum that they have insured, to return a proportion of the premium, 
will be first explained, and an attempt be made to elucidate the cases 
of apparent difficulty. 

§ 10. Where tfie subject matter in two policies that differ in date is 
exactly the same, and the interest of the assured exceeds the sum in- 
sured by the first policy, but the excess falls short of the sum insured 
by the second, the proportion of premium that the underwriters upon 
the second are bound to return, is at once ascertained by deducting 
the excess of interest from the amoxmt of their insurance. The pre- 
mium must be returned on the difference, and the case is just as simple 
as that of an over insurance by a single policy. But where the two 
policies, although covering in whole or in part the same property, are 
not identical in their subject matter, as where the first is general, and 
the second specific, and the first as general, embraces subjects that 
the second excludes, doubts have been raised as to the relative liabil- 
ity of the underwriters, and their obligation, where there is short interest, 
to return a portion of the premium, and the questions to which these 
doubts relate, it is necessary to consider, and, if possible, resolve. 

§ 11. Suppose an insurance for $20,000 to be made by the first 
policy upon "goods" generally and by the second for $10,000 upon 

* Benecke and Stevens by PhilliM, 48, 58, n (a) ; Benecke on Indemnity^ pp. 162, 168 ; 
8 Kenet Com,, 5th ed, p. 274 ; 1 Phill, 818 ; 2 FhiU^ 26, 26 ; FoU, Sec 8. 
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indigo ; the cargo shipped consists of $10,000 indigo, and $15,000 in 
other goods, and is totally lost ; the questions are in wliat proportions 
the loss is to be borne by the respective underwriters? And upon 
what sum, and by whom, a portion of the premium is to be returned ? 
It is supposed by some that the imderwriters upon the second policy 
are liable for the whole sum that they insure, and consequently en- 
titled to retain the entire premium upon that amount; in other words, 
that the eflfect of the second insurance, as specific, is to exempt the in- 
digo from tlie general words of the first so as to limit their applica- 
tion to the *'goods" forming the residue of the cargo. Upon this sup- 
S«ition, as the whole loss upon the indigo is borne by the second policy, 
e underwriters upon the first pay $15,000 and return the premium 
upon $5,000. Another and more plausible construction is that the 
underwriters upon the first policy are bound to pay the full amoxmt 
of their insurance, but that the excess of the loss oeyond this amount, 
$5,000, is to be considered as a loss upon the indigo alone ; and as such 
must be borne by the underwriters upon the second policy, who must 
also return the premium upon the remaining moiety of the sum they 
insured. 

These suppositions differ widely as to the relative liability of the un- 
derwriters ; but tliey agree in tliis, that each gives to the assured a fiill 
indemnity for his loss, and limits the return of premium to the defi- 
ciency 01 his interest, as compai*ed witli the total amount of the in- 
surance ; yet, notwithstanding this apparent equity, neither hypothe- 
sis can be admitted, since each involves a departure from principle, 
and a violation of established rules. The terms of a contract can 
never be altered by the act of one of the parties without the consent 
of the other. Hence the construction of a policy, as between the par- 
ties, can never be varied or aflected merely bv the fact that another 
insurance is made upon the same property, unless the change is pro- 
vided for by the terms of the contract, or is the necessary re^nlt of the 
rule, that where there are several policies covering the same interest, 
the assured can be entitled to recover but one ludeiunity. The Ame- 
rican clauses, as they arc termed, carry this rule into effect where the 
amount insured by several policies differing in date exceeds the in- 
terest of the a.^4jured, by varying the liability of the subsequent uuder- 
writera and discharging them in whole or in part, according to tlie 
extent of the indenmity provided by a i)rior insurance, but in no de- 

S'ee do they alter the construction and eftect of the prior insurance, 
n the contrary, their design and object is, that the fii-st underwriters 
shall contiime to be liable in the same manner, and to the same extent. 
as if no other insurance were effected. That a policy u])on " goods" 
covers " indigo," is not to be doubted, nor is it denied. It is certain 
that in the case that has been stated, the underwriters upon the first 
policy, had no other been effected, were bound to pay the whole sum 
that they insured ; and the supposition that the second policy had, or 
could have, the effect of releasing them from any portion of their lia- 
bility, must therefore be rejected. It is directly inconsistent not only 
with tJie design, but wilii the very terms of the American clauses. But 
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although the underwriters upon the first policy are bound to pay the 
fiill amount of their subscription, it by no means follows that the ex- 
cess of the loss is to be referred exclusively to the indigo, and is 
therefore to be borne in its whole extent by the underwriters upon the 
second policy, since it is clear that the second policy can only be ap- 
plied to that proportion of the interest of the assured in the subject 
insured that was left uninsured by the first. The first policy, accord- 
ing to the universal rule by which the liability of underwriters ia 
governed, covers four-fifths of the entire value ol the cargo shipped, 
and of every divisible portion of the cargo. It covers four-hfths, 
($8,000) of the value of the indigo, as well aa four-fitlhs ($12,000) of 
value of the sugar and cotton ; smce had either been separate! v lost, 
it is tliis proportion of the loss, it must have satisfied, llence the un- 
derwriters upon the second policy, as onlv one-fifth of the in- 
terest of the assured in the subject of their policy is left uncov- 
ered by the prior insurance, give to him all the indemnity to which 
he is entitled by a payment of $2,000, and consequently must return 
the premium upon $8,000 as an over insurance. It is true that 
by this construction, the owner sustains a loss upon the cotton and 
sugar of $3,000, for which he receives no indemnity ; but this is the con- 
sequence of his own act, in limiting the second insurance to indigo, 
and a necessary result of the rule tnat an insurance upon one subject 
can never be transferred to another. It is certainly not a subject of 
just complaint that he who assures the risk upon inJligo alone, is not 
responsible for a lo^ upon cotton or sugar. Had tlie policies been 
executed in a reversed order, or had the second policy been as broad 
in its terms as the first, the whole would have been recoverable.* 



* The rules stated in this and the preceding section may be applied to all succeftsive and 
double insurances, however complex. One more complex than that which will here be 
stated, can hardly be expected to occur. Total loss of a cargo, consisting of various com- 
modities, worth m the aggregate $40,000, and insured by five successive policies to the 
amount of $48,000. 

IMTXaXST OF ASSURED. 

$16,000 Cotton. 

10,000 Sugar. 

6,000 Coffee. 

10,000 IndigOL 

$40,000 
First policy on goods $20,000, covers 



$7,600 Cotton. 
6,000 Sugar. 
2,600 Coffee. 
6,000 Indigo 

$20,000 Fays a total loaa. 



Second policy, $10,000, on cotton, coyers 

$7,600 
Over izunrance and retnm prem. • • • 2,600 

$10,000 
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§ 12. If we suppose the two policies to correspond in date, and that 
there is no evidence to fix the priority of execution, so that tliey form 
upon tlie indigo a double insurance, the result, as it respects the as- 
sured, will not be varied. The proportion of the aggregate amount 
insured, upon which tlie premium will be returned, must still be 
$8,000 ; his recovery must, on the two policies, be limited to $22,000, 
and a loss of $3,000 be sustained by himself, without recourse. It is 
true, he may elect to recover, under the policy of " indigo," the full 
amount of that insurance; but, as his election cannot alter the 
distribution of the sum insured by tlie policy upcm " goods," 
his claim under that policy will then be reducea to $12,000, 
aild a return of premium upon $8,000. The relative liabilitj^, how- 
ever, of the two sets of underwriters, as between themselves, is essen- 
tially changed, — ^for, as tlie whole amount insured upon the indigo 
greatly exceeds the interest of the assured, the actual loss, as in all 
other cases of a double insurance, must be divided between them by 
a contribution in proportion to the sums which they respectively in- 
sure. Hence, the underwriters upon indigo, will pay fths of the loss 
of $10,000 instead of |th.* It must be confessed, however, that a 
writer of much practical knowledge appears to entertain serious 
doubts as to the proper mode of settling tlie relative liability of the 
underwriters in cases of this description ;t but it is manifest, that the 
doubts which he has expressed have entirely arisen from his inatten- 
tion to the rule of law, that in all cases of double insurance, each 
policy is a valid contract to the full extent of the sum and uiterest 
which it insures, so that unless the loss which is claimed under it 
has been previously satisfied, it receives, in all cases, the same construc- 
tion as if no other insurance existed upon the property that it covers. 
It is upon this principle that the right of the assured to elect against 
which set of underwriters his claims shall be prosecuted is solely 

Third policy, 14,000, on sugar, pays a total lossi 

Fourth policy, |4,000, on jjoods, covers eight-seventeenths of $8,600, not covered by 
prior insuraoce, as foUows : 

|2,853 Indigo. 

1,177 Coflfee. 

470 Sugar. 



$4,000 



Fifth policy, on indigo, $10,000, covers 



$2,647 baL lodiga 
And retnms prem. on. . . . 7,858 

$10,000 

Owner bears himself a losa of 

$1,823 Coffee. 
630 Sugar. 

And has a return of premiam on $9,868 

♦Po8t,§ 

Mr. Stevens, in hii work upon Average. {Phil ed, 1817, p. 198, 170,) 



836 THE NEW YORK LEGAL OBSERVER. 

Duer's Marine Insarance. 

founded, and where it is home in mind and steadily applied all 
of seeming difficulty are readily solved.* 

* Mr. Stevens states the following cases : 

Cask No. 1. 

There are two policies, £6,000 each, No. 1 upon ** goods," No. 2 upon " indigo." The 
ship arrives, and the whole interest of the assured on board is found to be £5,000 " indigo.* 
A return of premium is claimed upon £6,000 excess of insurance and it is plainly due, and 
the question is. how and by whom the return is to be made I The underwriters upon *' in< 
digo insisted that there was full interest for their policy, and that they are entitled to re- 
tain the entire OMmium, which is in eflfect saying that their policy, so far as the indigo was 
concerned, annulled the other. The underwriters upon ** goods," contend that their policy 
covered at least a proportion of the indign^ and therefore refuse to return the whole pre- 
mium. Mr. Stevens suggests, that it was possibly a case of double insurance, but leaves 
the question unsettled ; yet, in reality, unless " indigo" is not ** goods," or is not insurable 
under that name, a plainer case of double insurance imposing upon each set of underwriters 
the obligation of returning one-half of the premium the^ had received, it would be difficult 
to imagine. Each policy covered all the property and mterest at risk, and had a total loss 
occurred, it would nave been recoverable under either. It was, therefore, just as plain a 
case of double insurance as if both policies had been upon " indigo" or both upon " goods " 
The question could never have arisen, had it been remembered that the construction of a 
policy as to tlie property it coders depends upon its own terms, which are never to be affect- 
ed by those of another, and that the only effect of a double insurance is to reduce ultimately 
and w proportion the liability of the underwriters. 

Cask No. 2. 

Two policies as before, £6,000 each. No. 1 upon " goods," No. 2 upon ** indiga" TTie 
cargo shipped consists of £2,000 cotton, coffee and sugar, and £8,000 indigo, and is wholly 
lost. How are the losses and the return of premium to be apportioned I The case is in 
a slight degree more complex than the former, but is just as free from any real difficulty. 
The underwriters upon Na 1 are exclusively liable for the £2,000 loss upon cotton, and the 
underwriters upon each policy are clearly liable to the assured for the whole loss upcin the 
indi|(o ; and upon policy No. 2 for a return of premium upon £2,000 over insured. There 
Ib^ therefore, a douole insurance of £3,000 upon the indigo, tlie loss upon which as between 
the two sets of underwriters must be equally divided, precisely in the same manner as if 
indigo alone had been insured or at risk. The a.%$iured, if willing to save the underwriters 
the trouble and delay of contribution, may recover under policy Na 1, £2,0(X) loss upon 
cotton, and £l,600--4 loss upon indigo, and a return of premium upon £1,600, as over- 
insured, and upon policy No. 2, £1,600 — -J loss upon indigo, and a return of premium upc»n 
£3,500 over-insurance, and in whatever manner the assured may elect to enforce the pay- 
ment of the loss and of the return of premium, the final distribution and apportionment of 
both, as between the underwriters, if contribution is enforced, must be exactly that which 
has been stated. Mr. Stevens says, that the assured in this case claimed to recover under 
the policy No. 1, £2,000 loss upon cotton, and a return of premium u|)on £3,000, and under 
policy No. 2, £3,000 loss upon the indigo, and a return of premium upon £2,000. He had 
a perfect right to do so, and it is only surprising that his claim was resisted. Had it been 
enforced in this form, the underwriters upon indigo would have been entitled to a 
contribution from the underwriters upon ** goods'* of £l,6t0, minus the premium upon 
that sum. In the resuH, both tlie loss and the return of premium would have been justly 
apportioned. Mr. Stevens also says, that the underwriters upon indigo made out a state- 
ment in which the underwriters upon " goods" were charged with a loss of only £2,600, 
and a return of premium upon the same amount, and themselves with a loss of £1,600, and 
a return premium on £3,50<). He praises the statement as ingenious while he rejects it as 
unsound. Its ingenuity is not very apparent, but its injustice is palpable ; since it left 
the owner, although the whole loss was covered by the policy upon goods and d-6ths by 
that on indigo, uninsured £1,000. The error in this, as in the former case, arose from the 
supposition that the policy upon "indigo" altered the construction of that upon "goods." 
It is to these cases that Mr. Justice Cowen has referred, (6 7/t//, 817,) as evidence of the 
abortive cfiort of Mr. Stevens to distribute an entire sura when insured upcm "goods" among 
the different subjects that the policy may embrace, and if the reasoning of the learned 
Judge were correct, it would follow .hat under a policy upon "goods," a partial loss can 
never be recoverable, from the impossibility of determining with what proportion of the 
loss the underwriters are to be charged. A third suppositious case is stated bj Mr. 
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Case, No. 2. 

Policy No. 1, on goods $10,000 

" I No. 2, on Slip 10,000 

" No. 3, on ship and goods 20,000 

$40,000 

No goods are shipped, but the value of tiie ship is $30,000. No. 1 
fails wholly from want of interest, and returns premium. No. 2 and 
3 both vafid for whole sums insured, and cover whole interest in 
ship.* 

Case, No. 3. 

There are 4 policies on a ship which is totally lost, and of which 
the real value is $50,000. 

No. 1, on i $10,000 

" 2, J 15,000 

" 3, i 30,000 

" 4, on whole ship, valued at $60,000 . . 20,000 

Total amount insured .... $75,000 

Although the first three policies, in the aggregate amount that they 
' insure, exceed the entire value of the interest of the assured — ^yet as 
they relate to distinct aliquot shares of the sliip, they do not create a 
double insurance — each policy covers a separate interest as truly as if 
the shares insured belonged to separate ownere.f Hence No. 1 covers 
four-fifths of quarter, and pays total loss. No. 2 covers ^-=$12,600, 
and returns premium on J2,500 over insurance. No. 3 covers i=« 
$25,000, and returns premium on $5,000 over insurance. No. 4 is 
subject to the doubts and uncertainty stated in the preceding section 
—deducting from the valuation $60,000, the total amount insured by 
prior policies, $42,500, there remains $12,500 as the interest to which 
the valuation applies — ^but as the policy covers only one-tiiird of the 
valuation, the underwriters pay only $4,125, and return premium on 
$15,825 — applying the valuation only to the uncovered proportion of 
actual interest, three-quarters were covered by No. 2 and 3, and four- 
fifths of one-quarter by No. 1, there remains only one-fifth of one- 
quarter — ^the j)roportional value of which, according to the valuation 
m the policy, is $3,000 — ^the underwriters pay one-third, $1,000, and 
return premium on $19,000, and the owner falls $1,500 short of an 
indemnity. 

This example, and the observations in the preceding section, suggest 
an important caution to the merchant. When he has reason to be- 
lieve mat the insurance which he has effected may fall short of the 
indemnity that he wishes to secure, he should be careftil to make the 
insurance, which is to supply the deficiency, by an open policy. K 

* 2 Emerig— IVom^m« HyjxfthkiOy p. 168 ; 8 Fardessus, p. 447. 
f 8 PardeasoB, n. 880, p. 446, Sap. § 
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Biich 18 the form of the policy, he will be certain to recover a fuH sa- 
tisfaction for every loss that the sum insured is sufficient to cover ; 
but if the policy is vaJued, although the sum insured may be the 
same, it may be applicable only in part to the satisfaction of a loss ; his 
intention in making the insurance, will thus, in the same measure, 
be defeated. 

Case No. 4. 
Policy No. 1 on ship, valued at $50,000 . . $30,000 
No. 2 on one-fourth of ship, valu- 
ing the one-fourth at sum in- 
sured 15,000 

No. 3, open policy on ship and 

goods 25,000 

No. 4, same 30,000 

$100,000 

Interest of assured as sole owners of ship and and cargo : 

In ship $40,000 

In goods 30,000 

At risk $70,000 

Total loss — ^No. 1 nays a total loss ; No. 2 may be thought doubtful,^ 
but upon any hypothesis pays a total loss. No. 1 covers either half 
of the ship, valued at $60,000, or three-fifths, valuing ship at $50,000. 
If we adopt the last, as the proportional value of the remaining two- 
fifths, valuing the ship at $60,000, exceeds the proportional value of 
the one-fourth insured, there is more than full interest for the policy. 
No. 3. As the policy is open, and the whole real value of the ship is 
more than covered by Nos. 1 and 2, it may be supposed that this 
policy attaches upon the goods alone ; but in order to determine 
whether the assured has any remaining interest to which this policy 
may be applied, we must look to the proportion of the ship that the 
prior policies covered, and not to the sums thev insured, since other- 
wise we deprive the assured, in a measure, of the benefit he meant to 
secure by the valuation. No. 1 covered three-fifths of the shij), and 
No. 2 one-fourth ; three-fifths of $40,000, $24,000 ; one-fourth, $10, 
000— total $34,000 covered, $6,000 uncovered. The interest there- 
fore of the assured in the subjects insured by this policy, is goods 
$30,000, ship $6,000 ; applying the sum insured, $25,000, in propor- 
tion ; the policy covers $20,833 34 goods, and $4,166 6iS ship, and 
pays a total loss. No. 4 covers $1,833 34 balance interest in ship, and 
$9,166 66 balance interest in carg:o, pays a total loss of $11,000, and 
returns premium on $19,000 over insured. 

§ 15. Where there are several policies on the same property tliat 
attach concurrently, and exceed m the aggregate sum that they in- 
sure, the whole value of the interest of the assured, as the nde that 
renders the underwriters liable in succession can no longer be applied, 
the conBtruction of the policies and the relative liability of the under- 
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§ 13. Nor is it only where there are two or more policies not iden- 
tical in the subjects that they embrace, that difficulties may arise as 
to tlie proper mode of calculating and apportioning a return of pre- 
mium, where such a return is justly claimed. The subject matter in 
two policies, differing in date, may be exactly the same, yet although 
the interest of the assured exceeds the sum insured by the first poUcy 
and is less than the whole amount insured by both, there are cases in 
which it may be considered a doubtful question whether the excess 
of interest over the amount insured by the first policy is wholly cov- 
ered, or covered at all, by the second, and in such cases the proportion 
of premium to be returned, is necessarily subject to the same uncer- 
tainty. It is true, that where both policies are open, no such question 
can arise ; but it may be a cause oi perplexity where one is open and 
the other valued, or where both are valued. Thus, where there are 
two policies of $10,000 each, upon sugar, the first, an open policy, the 
second, valuing the su^ar at the sum ilisured, the interest of tlie 
assured in the sugar shipped is $15,000, and there is a total loss, are 
the underwriters upo'h the second policy liable for any, and, if any, 
what proportion ot this loss ? It may at first be thought that they 
are wliolly dischai'ged, since the whole sum that by the terms 
of their contract fliey are boimd to pay is satisfied by the prior 
insurance ; but this would be an erroneous view. The first po- 
licy in reality covers only two-thirds of the interest of the assured, 
and upon the remaining third, the second necessarily attaches ; 
but it attaches only in the proportion of the valuation upon 
which the parties had agreed. The second underwriters, there- 
fore, are not bound to pay $5000, but only one-third of the sum 
they insured. They pay $3333 33 loss, and return the premium 
upon $6666 67 ; and, nad there been no loss, it is for the same pro- 
portionate return that they would hav3 been liable. K we suppose the 
sugar to have been valued in the first policy at the sum insured, the 
result will be the same, since it appears to oe settled that the valua- 
tion in a prior policy does not preclude the assured from showing that 
he had a surplus interest to which a further insurance may be ap- 
plied ;* and it* the second policy is also valued, the valuation it con- 
tains is the only measure of the indemnity that the assured is entitled 
to claim. It appears, from the case thus stated, that although the 
amount insured by several policies upon the same property may ex- 
ceed its actual value, yet the owner, in the event of a total loss, may 
be unable to recover a full indemnity ; but this unexpected result, 
where there is an imder valuation of the subject or interest insured, 
may frequently occur, and it may even occur where there is an over 
— ■ " ■ — '■ 

Stevens for the purpose of showing the injustice of applying the doctrine of contribution 
where some of the policies creating a double insurance are effected after the commence- 
ment of the risks. His views on the subject are correct, and they correspond with the 
decision of the Court of Exchequer in FUn v. Mbrlmain, 

* Bousfield V. Barnes, (4 Camp., 228;) Higginsoo T. Dall, (13 Afau^ 102;) Kenny v. 
Clarlcson, (1 John$., 886.) 

22 
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valuation in a second policy, provided the sum inflnred is less than the 
valuation* 

Let us suppose that there are two policies upon goods of $20,000 
each, the first open, the second valuing the goods at $40,000. The 
cargo intended to be covered is worth $25,000, and is totally lost, and 
it becomes necessary to determine what sum the underwriters, upon 
the second policy, are bound to pay, on account of the loss, and as a 
return of premium. We have seen, that in such a case the authorities 
are conflicting, as to the proper mode of applying the valuation. It is 
doubtful whemer it is to be applied proportionally to that share of the 
interest of the assured that is left uncovered by the prior insurance, 
or whether, applying it to the entire property, and deaucting from its 
amount the sum insured by^ the first policy, the difference is to be re- 
garded as the interest that it covers. K the first rule is adopted, the 
result is that the second policy covers only half of one-fifth of the en- 
tire interest of4he assured ; and as the proportional value of this one- 
fifth, measured by the valuation in the policy, is $8000, the under- 
writers who onlv insure a moiety of the valuation pay $4000 as their 
proportion of the loss, and return the premium upon $16,000 as an 
over insurance, thus leaving the owner without an indemnity as to 
$1000. If we adopt the second rule, the result is widely different — 
deducting the sum insured by the first policy from the valuation, there 
remain $20,000 as the interest to which the valuation must be applied. 
The underwriter would therefore be compelled to pay $10,000 on ac- 
count of the loss, and return the premium upon an equal amount 
There are convincing reasons, it seems to me, tor adopting the rule as 
first stated, but it is to another division of these lectures that the ex- 
position of these reasons properly belongs. 

§ 14. With the view of illustrating more fully, by examples, the 
rules that have been stated, it is deemed expedient to subjoin the fol- 
lowing hypothetical cases of policies differing in date: 

Oasb, No. 1. 

Policy No. 1, upon ship $10,000 

" No. 2, " ship and goods 20,000 

" No. 3, « goods 10,000 

$40,000 
Interest of assured. 

Ship $10,000 

Goods 10,000 

$20,000 
No. 1 covers whole interest in ship, and retains whole premium. 
No. 2, ship being folly covered by No. 1, attaches upon goods alone 
—covers whole mterest, and returns premium on $10,000. No. 3, 
from want of int^est, wholly void, and returns whole premium.* 

• 3 Emerig^ p. 16t ; Frmi^c Bypothhe, 8 Pardessos, p. 446. 
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Policy No. 1 $20,000 

« No. 2 15,000 

« No. 3 10,000 



Total amount of Losturance $45,000 



Amount of loes $25,000 

Eetum Premium on $20,000 400 



Sum Assured entitled to recover $25,400 



No. 1 pays* of loss $11,111 11 

And returns premium on $8,888 89. . . . 177 79 

$11,288 90 

No. 2 pays I of loss $8,333 33 

And returns premium on $6,666 67.. . 133 35 

$8,466 66 



No. 3 pay f of loss $6,555 56 

And returns premium on $4,444 44. •• 88 88 

$5,644 44 

$8,888 89.+6,666 67.+4,444 44—20,000 00. 
$11,288 90.+8,466 66.-f6,644 44—25,400 00. 
The assured, instead of claiming from the underwriters on each 
policy, the payment of the loss and the return of premiums in tiiese 
proportions, recovers $20,000 under policy No. 1. $5000 loss, and $200 
return premium under policy No. 2, and $200 return premium under 
policy No. 3. Policy No, 1 is therefore entitled to a contribution 
whicn is adjusted and settled as follows : 

No. 1 has paid $20,000 00 

Bound to pay 11,288 90 

Entitled to receive $8,711 10 

No. 2 bound to pay $8,466 66 

Has paid 6,200 00 

Contributes $8,266 66 

No. 3 bound to pay $6,644 44 

Has paid 200 00 

Contributes $5,444 44 

$5,444 44.+8,266 66.=$8,711 10. 
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Had the cargo arrived in safety, the assured would have been en- 
titled to claim a return of premium on No. 1, of $177 79, on No. 2, 
$133 33, on No. 3, $88 88. 

$177 79.+133 33.-f 88 88.=$400. 

§ 17. It is not, however, in all cases, that the rules which have been 
stated and exemplified can be exactly followed. In some, they must 
be varied, in order to secure that equality in the apportionment of losses 
and of return premiums, that the law requires. Some of tlie excepted 
cases will now be stated. 

1. It is not in all cases of double insurance that the underwriters on 
each policy are bound to contribute to the satisfaction of a loss in the 
proportion that the sum which they insure bears to the total amount 
of the insurance. Where the sum insured in an open policy, which 
is one of several covering the same interest, exceeds the value of the 
interest, the underwriters are not bound to contribute upon the sum 
that they subscribe ; but only upon that for which they are answer- 
able, in the event of a total loss — ^tlie sum that tiiey would be bound 
to pay on a total loss had no other insurance been eflfected. Such a 
policy standing alone is an over insurance, and the contract is there- 
fore void as to the excess ; and consequently, where a contribution is 
to be made, to prevent the underwriters from being charged with an 
undue proportion of the loss, this excess must be deducted from the 
original sum they insured. Thus, where there are two open policies 
covering the same interest, one for $30,000, the other for $20,000, 
and the total loss which is claimed amounts only to $20,000, the 
necessary contribution is hot to be made in the proportion of tliree- 
fifths to two-fifths, thus charging the underwriters for $30,000, with 
the payment of $12,000, and those for $20,000 with one of $8,000 
only ; but as the insurance on each policy, although differing in its 
nominal, is equal in its real amount, the underwritere upon eacli, must 
bear an equal proportion of the loss. Those for $30,000 pay $10,000 
loss, and return two-thirds of their premium ; those for $20,000 pay 
an equal sum, and return a moiety of their premium. Hence, the 
rule may be stated as universal, that in all cases of double insurance 
where tne policies are open, tlie sum that the underwriters upon each 
are bound to pay as for a total loss, is alone to be considered as the 
sum that they insure, and upon which they contribute. 

2. It is not in all cases tliat the underwriters who have satisfied a 
total loss, are entitled to a contribution upon the whole sum that they 
have been comi)elled to pay. If the underwriters on a valued policy, in 
which the sum insured equals the valuation, and exceeds the real in- 
terest of the assured, have paid in satisfaction of a loss the whole sum 
that they insured, they are entitled to a contribution from the under- 
writers upon an open policy, only upon such a proportion of the sum 
as would have been sufficient to satisfy the actual loss, computing its 
amount as if both policies had been open. Where all the policies that 
form a double insurance are valid, and in each the property insured is 
valued at the same sum, the rule would be different, since the valu- 
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writers in the settlement of losses, and the return of premiums, are 
regulated solely by the common law doctrines in relation to double 
insurances. In England, this doctrine extends to all cases in which 
the policies that, taken collectively, create an over insurance, are 
effected prior to the inception of the risks; but in the United States, 
by force of the American clauses, it is limited to the cases in which 
all tlie policies bear the same date, and there is no extrinsic proof 
to determine the actual priority in the order of execution.* In both 
countries, however, the final result of the application of the doctrine 
is, tliat the undeinvriters upon each policy, contribute to the satisfac- 
tion of a loss in the proportion that the sum which they insure bears 
to the total amount of tne insurance upon the property and interest at 
risk, and that they return the premium upon that proportion of the 
sum insured, from which, in consequence of this mode of settling the 
loss, they are wholly discharged. Hence, in all cases of double 
insurances, there is a partial return of premium upon each policy. 
On the continent of Europe the relative liability of the underwnt- 
ers is adjusted and enforced in the simplest and most eligible mode. 
The total amount of the insurance is reduced to an equahty with the 
value of the interest at risk, by a proportional abatement of the sum 
insured in each policy, so that the assured is only entitled to claim 
from the underwriters on each a proportion of his loss and a propor- 
tionate return of premium. They are directly liable to the assured, 
precisely in the same manner as if thoy had all subscribed the same 
policies.f In England and the United States the assured may, if he 
think proper, enforce his claims in tlie same form by demanding from 
the underwriters, u^on each policy, only that ]^roportion of a loss and 
of a return of premium for which they are ultimately liable, but he 
may elect to recover from the underwriters upon any one or more of 
the policies, the whole or any proportion of the sum they insure, so 
far as the satisfaction of the loss may require, and when his indemnity 
is complete, he may claim an entire return of premium from the un- 
derwriters, who, in consequence of the prior satisfaction of the loss, are 
wholly discharged. Each policy, therefore, as between the assured 
and the underwriters, is a valid contract to the full extent of the sum 
and interest insured, and receives the same construction, as if no other had 
been effected, with the single exception that, as the assured is entitled 
to but one indemnity, the underwriters are at liberty to show that the 
loss, which is claimed from them, had been in whole or in part already 
satisfied. As it respects the underwriters, they stand in the same re- 
lation to each other as sureties who are severally liable for an entire 
debt. Those who pay the whole, or more than their due proportion 
of the loss, are entitled to be relieved to the extent of the sum that 
they pay, beyond the proportion with which they are themselves 
chargeable, by a propoiiionate contribution from all the others, and 

« Sup., part 1, § PotUr ▼. Mar. Ini. Co. (2 Mast. 475.) 

t I Emerig, ch. 2» aee. 4^ p. 48 ; 2 lb, ch. 16, mc .p. 168. 
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all who bear a portion of the loss are entitled to retain the premium 
on the sum for which they are rendered liable.* Where the property 
insured has arrived in safety, and the claim of the assured is limited to 
a return of premium, he can only demand a proportionate return firom 
the underwriters on each i)olicy. So far as the decisions have gone, 
the remedy, by contribution, is confined to the settlement of losses, 
and it would therefore be plainly unjust to permit the assured to 
recover the entire premium from one set of underwriters, and leave 
the others to retain all that they had received. It would be unjust to 
ffive an election to lite assured to deprive any of the underwriters of 
the premium on the sum that the^ would have been bound to pay ib 
the event of a total loss, since this would be subjecting them to the 
risk and denving them a compensation. 

§ 16. To snow the operation and effect of the rules that have been 
stated, a single example will be given and will probably suffice : 



OASB OF DOUBLE INSUBANCS. 

There are three open policies, INos. 1, 3, 3, upon eargo, amounting 
in the aggregate to $45,000, as they are dated on the same day, and 
there is no extrinsic proof to determine the priority of execution, they 
attach concurrently. The goods shipped are worth onlj $25,000, in* 
eluding charges and premiums of insurance, and there is a total loss ; 
premium 2 p^ cent on each policy* 



• Newbv V. IUid» (1 W.Blaek, 416,) Rogers v. Detis, {JBtam$9 Lex Met. 421,) Condj'* 
Harsh, 147. (2 Paik^ 8 ed, p. 601.) Dans v. Gildart, (Beames Lex Jfer. 848.) Marah 
845. 2 Park, nbl sup. Thurston v. Koch, (4 DoUm, MS.) Potter v. Mar. Ins. C«».. (2 Mm- 
Ban, 475.) It is eyident that the rule, that the assured may recover his whole loss from one 
eet of underwriters, leaving them to enforce rateable contrimition was first laid down W Lord 
Mansfield, in Newbj v, Reid, since it is certain that in the early case of Godin «. Loodcm 
Assur. Co., (1. Burr, 485,) S. G. (1 Black, 108,) the law was otherwise wderstood. In tfaia 
case, the only question was, whether the defendants were bound to pay the whole or cody 
one-half of the loss, it being insisted on their behalf that there was another policy covering 
the same interest, the underwriters on which were Uable ior the other iM^iety, and it waa 
admitted by the plaintifiTs counsel, and by Lord Mansfield, and the rest of the jti4gea» 
that if there was a double insurance the defendants were only liable for one-half of the l<«s» 
and that the plainti£f would be left to recover the remainder firom the underwriters upon 
the other pohcy. (I Burr, 492.) This whole discussion woidd have been useless, had th% 
law been tiLen understood as it is now established, since upon this supposition, whether 
there was a double insurance or not, the defendants were liable to the assured for the wbeW 
loss that was claimed. Mr. Marshall says, that several policies covering the same interest 
make in efiisct but one insurance, (2 Mtnrth, p. 640,) and this language has been frequently 
repeated by judges. If it is merely understood to mean that the assured cannot treat the 
contracts as several, so as to entitle himself to recover a double satisfaction, it is not ob- 
jectionable ; but if the meaning is, that the several insurances are to bo construed as one 
)>olicv, it is plainly erroneous, since if this were the case, the assured would only be e»> 
titled to recover from each underwriter a proportion of a total loss and a partial return of 
premium — as this is the rule in France, Emerigon says with entire propriety that,P/i«mur* 
policed demSme date fCtnformerU qu'une aetde." (2 Bmerigi, p. 168.) Mr. MarshaJI has bor- 
rowed this language without adverting to the fact, that the aeparture in our own law, ' — 
the general law of inauranoe, has dianged its aignifieancj. 
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with the BTuii, which, as exceeding a just indemnity, the assured has 
no title to recover or retain * 

§ 18. The observations that have been made, render it evident that the 
Englisn rule, which we have adopted, of settling losses and return pre- 
miums, in cases of double insurance, is, at least, m some instances of its 
possible application, perplexed and difficult, and were it liable to no 
other objection, the continental rule, by which all tibe policies are 
considered as one contract, and the underwriters therefore made di- 
rectly and proportionally Kable to the assured, wotdd be far prefer- 
able. But it is liable to other and grave objections. It is justly ob- 
served by Benecke, that its necessary effect is to make the under- 
writers insurers of the solvency of each other, since those who pay 

* The foUowing problem (wbich is designedly framed to embrace aU the difficuUiee 
that have occurred to me) and the answer given to it, wiU iUostrate the obeervi^tions in 
the text 

PROBLEM. 

There are three policies upon cargo, 

No. 1, open $30,000, 8 per cent, premium. 
** 2, valued 80.000,2 « " « 

" 8, valued 20,000,4 ** " " 

Whole interest, including premiums, $25,000 total loss. 
The assured claims to recover $80,000 under No. 2, $900 return premium under Na I, 
and $800 return premium under No. 8. If his claim is allowed, he wiU recover $31,100. 
Is this a just daun 9 And if it is allowed, how are the loss and retnm of premium to be 
apportioned t 

ANSWER. 

If the claim of the assured is allowed, it would cast a loss of $1,603 59 ui>on policy Na 
2 beyond the sum it ought to bear. The following statement, which proceeds on the 
supposition that the* claim of the assured is allowed, will shew this : 

Policy No. 1. There is an over insuaance of $5,000 that must be deducted, since the un- 
derwriters are not bound to contribute upon a larger sum than they are answeraUe for 
upon atosal loss. It contributes, therefore, upon $25,000. 

No. 2, $5,000 excess of valuation over interest must be borne exclusively by this policy, 
•ince otherwise Nos. 1 and 2 would bear a share of a loss for which they are not liable, and 
which results from a valuation to which they are strangers. This exoess bemg deducted, 
Na 2 also contributes to the actual loss only upon $25,000. The capital, therefore, that con- 
butes is $70,000. 

Na 1 bound to pay 5-14 of loss $8,928 57 return premium on $5,000 over insurance; 
$150 a return premium on difference between proportion of loss and the whole sum insured 
$482 14. $8,928 57, plus $150, >< $482 14 equal $9,560 71— $900 return premium paid, 
eontributes $8,660 71, 

No. 2 pays $5,000 excess of valuation. $8,928 57 proportion of loss, retium premmm oo 
difierence, $421 43, $5,000, plus $8,928 57, plus $421 43— $14,250 has paid $30,000— $14 
250 — $15,750 to be made good by contribution. 

No. 8 pays 4-14 of loss estimated according to the valuation in the policy at $20,000 , 
$5,714 28, return premium on difference $571 42, $6,714 28, plus $571 42— $6,285 70 ; $80^ 
return premium paid; $5,485 70 contributes. Thus, No. 2 is entitled to $16,750, and re- 
ceivesonly $8,660 71, plus $5,485 70,— $14,146 41, sustains a loss therefore of $1,608 59, while 
the assured receives exactly tJiat sum more than he is entitled to, since $9,560 71, plus $14,260, 
$6,286 70, $80,996 41, which deduct from sum received by assuied $81,700, leaves 
$1,603 59. 

There are evidently ouly two modes of correcting the error. The assured must either 
deduct the sum of $1,608 59 in collecting the loss under No. 2, or he must daim from the 
underwriters on eadi policy, theproportioii of loss, aud of return premioin, for which they 
§tt ultimately liable. 
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the loss necessarily take the risk of the solvency of tliose from whom 
a contribution must be sought.* Nor is this all. If their claim is 
disputed, there is cast upon them, in addition, the burthen and the 
expense of establishing, and the risk of failing to establish, their right 
to a contribution; and from the doubtful natui'e of the evidence upon 
which insurance cases are frequently decided, it may well happen 
that they may fail to convince a jury of the existence of a loss, which 
they have themselves been compelled to satisfy. It is true that the 
inconvenience, or, to speak more truly, the positive injustice of the 
English rule is remedied in a great measure by the operation of the 
special clauses in our own policies ; yet as cases of double insurance, 
to which these clauses are not applicable, may still occur, it is cer- 
tainly to be regretted that departing from the general and ancient 
law of insurance, we have substituted an inconvenient and inequit- 
able rule in place of one, that is perfectly just in itself, and free from 
all difficulty in its application. 

DrVBEBniTY OF THE RISKS. 

§ 19. Where a policy embraces successive risks, which, as capable of 
being separately insured, are in their nature divisible, if no loss is 
claimed, and from any cause, the adventure terminates before aU tlie 
risks that the policy covers have been run, it seems to be just that a 
portion of the premium should be returned. Where all the goods that 
a contract of sale includes are not delivered, the purchaser is entitled 
to withhold, or recover back, a proportion of the stipulated price, and 
there is a strict analogy between such a contract and that of insur- 
ance. The premium is the price of the risks ; not of a single risk, but 
of all that are described in tne policy, and it is increased or diminish- 
ed in proportion to their number. It is the consideration paid to the 
underwriter for consenting to assume them all ; and if, in the result, 
all are not assumed, it is a plain equity that he should return that 
proportion of the premium, which it is certain would not have been 
charged, had the risks not commenced been omitted in the policy. To 
this extent, the contract remains unexecuted, and there is a failure of 
the consideration upon which the premium was paid. The law, 
however, is otherwise settled ; and, as a general rule, it is established 
that if the policy has once attached, and the premium is entire, no 
portion of it is returnable. To entitle the underwriter to retain the 
whole premium, it is sufficient that he has been exposed, even for an 
instant, to the hazard of a total loss. Nor is the rule confined in its 
application to the cases in which the insurance is limited to a single 



* Benecke, t 6, p. 195. It may be doubted wbether, as the law now stands, any return 
of premium in cases of double insurance ought to be allowed, since the underwriters upon 
each policy are, in fact, exposed to the risk of bearing oxclustircly a total loss not exceed* 
log the amount of their subscription. The Ordinance of Bilboa, (2 Mag., 412,) is the only 
foreign ordinance that makes the underwriters, where there is a double insurance, insurers 
of the solvency of each other ; but apparently, in consideration of the risk thus cast upon 
them, it authorizes them to retain the entire premium. Such, at least, is Benecke's inter- 
pretation of the Ordinaoce. 
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ation would then be equally binding upon all the underwriters ; but 
where it is from an open policy that a proportion of the loss is claimed, 
its true amount, as determined by the risks that ffovem the computa- 
tion of losses under open policies, must be the only basis of contribu- 
tion — since it is only such a loss that the underwriters, by the terms 
of their contract, have agreed to satisfy. The underwriters, upon a 
valued policy, can have no right to charge other insurers with any part 
of a payment that was rendered necessary solely by flie peculiar terms 
of their own contract ; but where the sum that tney insured exceeds the 
real amount of the loss, they must be exclusively liable for the differ- 
ence. On the other hand, as they cannot avail themselves of their 
own valuation to determine the amount of the loss as a subject of con- 
tribution, so it cannot be used against them to determine the propor- 
tion of the actual loss for which thev are liable. As the valuation 
casts upon them the entire debt that it creates, it would be plainly 
unjust that it should have the effect of charging them in addition 
with a larger proportion of the actual loss — ^since it must be rejected 
as the measure of loss, it must be equally so as that of contribution — 
as between the imderwriters, therefore, the valued policy must be 
treated in all respects as opfen ; and consequently, not only the amount 
of the nominal loss which is claimed under it, but the sum insured, 
must be reduced to an equality with the interest of the assured. Thus, 
where a cargo, of whicn the real value at prime cost, including 
charges and premiums of insurance is only $20,000, is covered by 
two concurrent policies, of which the first in the order of naming them 
is for $30,000, valuing the property at the sum insured, and the 
second an open policy for $20,000 ; if the underwriters on the firs!^ 
policy have satisfied a total loss, by paying the whole sum they in- 
suredf, they have no right to demand two-fitths of that sum, $12,000, ^ 
a contribution from the underwriters upon the second, since this would 
compel the latter to pay $2,000 in addition to the sum for wliich they 
would otherwise have been liable, solely in consequence of a valua- 
tion to which they were strangers ; but, on the other hand, the under- 
writers upon the second policy, have no right to say that they are 
liable for only two-fifths ($8,000) of the actual loss, for this would be 
to diminish their liability in the same proportion, by calling to their 
aid the valuation they had rejected. To do justice to each set of un- 
derwriters the loss must be settled as follows : As the liability of the 
underwriters upon the first policy for $10,000, the difference between 
the sum tliey insured and the actual loss, arises solely from the valua- 
tion in their omti policy, they are not entitled to demand a contribu- 
tion, nor are they bound to contribute upon that amount. It must, 
therefore, be deaucted from the sum they insured, and the policies 
being rendered equal in amount, they share equally the actual loss. 
The miderwriters upon the first policy pay $10,000 excess of valua- 
tion, and $10,000 as their moiety of tne actual loss, and return one- 
third of their premium. The imderwriters upon the second pay 
t^e other moiety of the loss, and retmn a moiety of their premium. 
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8. Wliere there are two or more policies covering the same inter- 
est, the assured has not an election m all cases to recover a total loss 
under one of the policies, and an* entire retom of premium under the 
others. K the policies have been effected at dinerent rates of pre- 
mium, and the assured is permitted to recover the loss under the po- 
licy on which the rate of premium is the lowest, and from the otner 
underwriters the whole premium they had received, the neceesaiy 
consequence will be that the underwriters, paying the loss, will lose a 
portion of the premium tiiey were entitlea to retain, llius, where 
the interest of the assured was only $20,000, and is doubly insured by 
two policies of the same amount, the rate of premium for the one be- 
ing mree per cent., and five per cent in the other, if there is a total 
loss, the underwriters upon ue first will be bound to pay $10,000 
loss, and $300 return premium ; upon the second, $10,000 loss, and 
$500 return premium. Hence, if the whole loss is paid by the first 
underwriters, they will be entitled to a contribution of $9,700 ; but if 
the second return their whole premium, $1000, they will be bound 
to contribute only $9,600. Thus, the fii«t underwriters will lose two- 
thirds of the premium upon that proportion of the loss with which 
they are charegable. To prevent this consequence, it seems evident 
that the assured must either be deprived of nis election, or that his 
recovery against the first underwriters must be limited to $19,800; 
that is, ne must give them credit for that proportion of their rightfdl 
premium, that they must fiiil to receive by a contribution. 

Other hypothetical cases of double insurance might be stated, in 
which, from the great difficulty, if not impossibility, of enforcing a 
just contribution, the assured might, perhaps, with entire property, be 
denied the privile^ of an election, and be compelled to seek his re- 
medy by demanding, in the first instance, from tiie underwriters upon 
each policv the proportionate payment for which they are ultimately 
liable. The proposition seems undeniable that the assured can never 
be entitied to recover a larger sum as an indemnity for a loss than the 
aggregate of the sums whida the underwriters upon the different poli- 
cies are respectively bound to contribute, nor a larger return of pre- 
niium than is applicable to the sums from which they are respectively 
dischai'ged. Hence, if the right of election must in all cases be 
given to the assured, it must be tne duty of judges so to regulate its ex* 
ercise, as to prevent him from recovering more than a le^ indemnity, 
and casting upon the underwriters, from whom the recovery is sought^ 
more than a due proportion of a loss, or depriving them of a pai-t of 
the premium to which they are entitled, if it is certain that the un- 
derwriters, against whom his claims are prosecuted, will not have the 
right of demanding in contribution the full relief to which they are 
entitied, the deficiency must be made good by the assured by a de- 
duction from his recovery ; and from this process no possible injustice 
can result, since this dendency will always be found to correspond 
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particular risk not commenced, and, consequently, a claim, upon this 
ground, for a return of premium, is at once defeated by proof that the 
policy had once attached. In a leading case in the King's Bench, 
which is often referred to in the decisions of our own courts, the insur- 
ance was on a French ship at and from Honflenr to the coast of 
j&jigola, and at and from thence to St. Domingo, and at and from St 
Domingo to Honfleur. The vessel in the prosecution of the voyage arriv- 
ed at the coast of Angola, but in nroceedmg thence to St. Domingo, was 
guilty of a deviation by which tne underwriters were discharged from 
a loss that was claimed. It was, however, insisted, on the part of die 
assured, that as the risks at and from St. Domingo to Honfleur were 
never commenced, he was entitled to a proportionate return of 
premium. Lord Mansfield, in delivering tiie juaffment of the court, 
said that the true question was, whether the poHcy constituted one 
entire risk and one voyage, or whether it was to be split into six dif- 
ferent risks, into whicn number it was plainly divisible ? That the 
principles were clear where the risk has never begun, there must be a 
return of premium, and here, if the voyages were distinct, the risk 
from St. Domingo to Honfleur never began. On the other hand, if 
the risk has once bcOTU, you cannot sever it and apportion the 
premium. His lordship confessed, that upon the question he had 
stated, his own opinion had fluctuated, but added, that upon fiill con- 
sideration, and alter looking into all the cases, he and all nis brethren 
were now clear in the opinion that there was an entire risk^ and one 
voyage, and consequently that there coidd be no return of premium. 
It IS evident upon reading the whole judgment of his lordship, of which 
a few sentences only have been given, that the sole ground of the 
determination was that the premium was an entire sum for all the risks, 
and that there were no words in the policy showina an intention of 
the parties that, in any event, these risks should be divided.* 

Where the policy is upon time, the insurance has no relation to the 
quality of the risKs, since the underwriters, without any previous 
knowledge of their character, consent to assume all to which the pro- 
perty insured may be emosed, at any time during the whole period 
that the policy covers. Hence, an inquiry into the relative value of 
the risks, as anecting a proportionate return of premium is unnecessary 
and in truth impracticable ; but without any resort to extrinsic proot^ 
the very nature of the contract seems to afford a certain rule for the 
division of the premium. An entire premium in a time policy is just 
as susceptible of a division as the period of time upon the dura^ 
tion of which it is calculated, and by a simple arithmetical process, 
may be distributed without the hazard of error to every month, day 
and hour that the period to which it relates may be construed to 
embrace. It, therefore, seems to be just, that where no loss is 
claimed under a time policy, but the contract is dissolved before the 

* Bermon t. Wbodbridae, Doug., 781. The six risks into which the policj might hare 
been divided are: 1, at Honfleur; 2, from Honfleur to Angola; 8, at Angola; 4, from 
Angola to St Domingo; 6, at St. DomioEfo ; 6, fnun St. Domingo to Honfleur. 
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expiration of the period to which it relates, a return of preinium in 
proportion to the time unexpired, should be enforced. The law, 
however, appears to be settled, that a time policy is no exception from 
the rule that the entirety of the premium renders the whole contract 
and risk entire, and exempts the underwriter, if the risk has com- 
menced, from the obligation of returning anj^ part of the premimn. 

In the leading case on this subject, the ship was insurea for twelve 
months at an entire premium of 9 per cent, warranted free from 
American capture. At the expiration of two months, she was captured 
by an American privateer, and the assm*ed then claimed a return of 

{)remium for the ten months unexpired, upon the ground that the risk 
rom its nature was divisible, and tliat by the capture the contract 
was dissolved. The counsel for the underwriters, however, insisted, 
that the risk was entire and indivisible, and that as it had once begun, 
no return of premium,, without a violation of principle, could be 
allowed ; and the judges of the Kind's Bench being unanimously of 
this opinion, rejected the claim oi the assured. Lord MansAeld 
observed {inter alia) that the parties, had they thought proper, might 
have insured from two months to two months, or in any greater or leas 
proportion j but, in fact, they had made no such a^eement : they had 
made no division of time (U all, but had entered into one entire con- 
tract for twelve months, and as the underwriter had run the risk for 
two months, it was a necessary consequence that no part of the 
premiuH) could be re umed.f 

In a subsequent case, the doctrine was carried still further. The 
insurance was on a ship against the risk of capture only for 
twelve months, and in the body of the policy, the underwVitera 
confessed themselves to have been paid the premium " a^ and after 
the rate of £1 10s. per cent, per month.^^ The plaintiff subscribed" the 
policy for £200 ; and there was an endorsement on the policy stating 
the object of the insurance and ending with these words : " at £1 lOs. 
per month, £18." The ship perished in a storm within two months 
Irora the time the policy attached ; and the question was whether the 
plaintiff was entitled to recover the whole premium of £18, or only 
£3 as the premium for two months. The jiidges were all of opinion 
that the risk was entire and not divisible. The insurance was not 
from month to month, at the rate of £1 10s. per cent, for each month, but 
for twelve months for one gross sum of £18, and the £1 10s. per month 



* Eyrie v. Flttcher, Cowp., 666. It is worthy of remark that the defendant's counsel 
denied that the capture put an end to the contract so as to discharge the underwriters from all 
its subsequent risks, and to this Lord Mansfield seems to have assented in the remark that 
he could not say that if the ship had been recaptured within the twelve months, the policy 
would not have revived. The decision, therefore, might well have been placed upon thu 
ground ; but it must be admitted that the reasoning of Lord Mansfield and of Asbton, J., 
renders it certain that the same judgment would have been pronounced, had the ship been 
burnt, or otherwise destroyed by the captors, so as to preyent the poasikdlity of a reyival of 
the policy. 
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and continuoiia risk. Even where the risks are successive and plainly 
distinct, if the premium is entire, they are indivisible. They form, 
in judgment of law, one entire risk, which cannot be separated that 
the premium maj be apportioned.* 

The doctrine m question is not peculiar to our own law. It has 
prevailed from an early period, and still prevails in every country 
where insurance is known ; nor will it be denied that there is mucn 
force in the argument upon which its defence is usually rested. Where 
no rule for the division of the premium is furnished by the terms of 
the contract, a court of justice, it is said, can adopt none that would 
not be purely arbitrary ; and it is indeed probable that the difliculty 
of framing any equitable rule for the apportionment of the premium 
was the original cause of the denial of a return. 

At an earlier period, when the rates of premium were various and 
uncertain, the difficulty was, perhaps, insuperable, and it was right to 
abstain from the exercise of a power that as discretionary was liable 
to error and abuse. At present, however, in a large majority of cases 
no such difficulty will be found to exist. The rates of premium are 
now, in a great measure, fixed and uniform, and hence a case seldom 
occurs in which the means of making a just apportionment of an en- 
tire premium to successive risks, may not be readily supplied by evi- 
dence of the amount of the premium usually charged upon eacn risk 
when separately insured, and it is doubtless the conviction of the in- 
justice 01 applying the general rule to such cases that has led to the 
numerous exceptions that modem usage has sanctioned. 

§ 20. In treating the subject of a return of premium as arising from 
a divisibility of the risks, 1 shall first advert to a few cases that illus- 
trate and exemplify the general rule that has been stated, and shall 
then proceed to a consideration of those in which, owing to special 
circumstances, the premium, although entire, may be divided and ap- 
portioned. 

* In Eyrie v. Fletcher, {Coiop., 668,J the general rule is thus laid down by Lord Mans- 
field : — " Another rule is, that if the risk has once commenced, there shall be no apportion- 
ment or return of premium afterwards. For though the premium is estimated, and the 
risk depends upon the nature and length of the royoge, yet if it has<commenced, though it 
be only for twenty-four hours or less, the risk is run : the contract is for the whole entire 
risk, and no part of the consideration shall be returned." In Bermon v, Woodbridge, 
{Doug., 780,) tne rule was applied to successive rbks. In France, the rule, as laid down 
by Emerigon, is inflexible: it admits but one exception that will hereafterbe noti- 
ced: — "La diminution de la dure^ de la risque ne lait pas dicroitre la prime. Elle 
eat due en eotier dds que le risque est commence, et dons le case mSme ou il n'ei^t 
dur^ qu*un instant" (1 .Emerigon, ch. 8, sec 1, p. 62.) Vide also Ord. de la Mar^ art. 80, 
87 ; 2 Yal, pp. 87, 98; Pothier, pp 181, 182 ; Oode de la Com, art. 874, 866; Pardessus, 
tome 8, p. 287, a 786 ; Boulay raty, tome 4, p. 180. The general rule is the same in 
Italy. Boldassaroni, vol 8, p. 6, tit 6, §24-38; Benecke, t 6, p. 167. As to the antiquity 
of the rule, vide Decis. Gcrmse, — 25, No. 7, 40, No. 2 ; 2 Straechade Aseeciu., gloss. 14, 
No. 8 ; Santema, par. 8, No. 12. It appears, however, from " Le Guidon," that at the time 
that treatise was written, a different usa^e in some cases prevailed at Rouen : the custom 
there was to return one-half of the premium, if the vessel deviated so as to discbarge the 
underwriters before she had performed one-half of the voyage, and in all cases to return a 

E portion of the premium to be estimated by skilful persons, where the vessel was driven 
stress of weather into an intermediate port, and there disposed of her carga (Le Out- 
I, ch. ix, art 121.) Cleiroc, however, admits that these exceptions were unknown in 
Italy, Spain and Portugal 
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Where an instirance is made upon ship and goods " at and from" a 
particular port, it cannot be doubted that only a small portion of the 
premium was estimated by the parties as applicable to the risk in port, 
and that a slight deduction only would have been made had the insur- 
ance been limited to the voyage ; yet, if the policy attaches upon the 
property insured while in port, although the risk of the voyage is never 
commenced, no part of the premium, if certain, can be reclaimed by 
the assured. The right of the underwriter to reclaim or recover the 
whole, is just as perfect as if the voyage had been completed ; nor is 
it of any consequence bv what means the risk of the voyage was 
prevented from commencing. It is immaterial whether the voyage 
was wholly abandoned or changed by the assured, or the under- 
writers discharged from its risks by the failure of a representation, or 
by the breach of a warranty, express or implied, or by any other cause, 
defeating the contract.* 

Where several distinct voya^ are embmced in one policy, and 
covered by an entire premium, it is highly probable that this premium 
is the sum of the several premiums that would have been charged had 
the successive risks been separately insured ; but it is not, lor this 
reason, susceptible of a division. Unless the terms of the contract are 
sudi as to enable a court to divide the risk, no extrinsic evidence, 
short of an established usage, can be admitted to determine the pro- 
portion of the premium that ought in equity to be allotted to any 

* Hobb v. Homer (2 Park, T ed, pp. 626 and 782, n.) Lord Kenyon decided that the un- 
derwriters were discharged by a cnonge of the voyage ; but aa the insurance was at and 
from, tliat there was a inception of the risk in part, and the contract being entire, that 
there could be no return of premium. Meyer v. Oregson, (2/*arA:, 796, S. C. ; S J)ovff, 402.) 
The ship was insured for an entire premium at and from Jamaica to London, and war- 
ranted to sail on or before the ist of August — she did not sail until September, and the 
underwriters were therefore discharged from the risk of the voyage by the breach of the 
warsanty, and the assured demanded a return of such a proportion of the premium aa 
might be deemed applicable to the vovage, but Lord Mansfield and his associates, with the 
exception of Willes, were of opinion that the premium could not be apportioned ; that as 
no usage had been found by the jury, the court could not go into enquiries about the risk 
at Jamaica ; the parties had not considered the risks as distinct, nor estimated the risk at 
Jamaica, and the court could not do it for them. A verdict that had been rendered io 
favor of the plaintiff was therefore set aside. 

Annen v. Woodman (8 Taunt 299.) The vessel was insured at and from Surinam, and 
the underwriters were disdiarged from a total loss by her unseaworthiness when she 
sailed ; but the court were of opinion, that as the premium was entire, there oonld be no 
return, since if the vessel had sunk in port, the underwiters could have made no defence. Hen- 
dricks v.Col. Ins. Co. (8 Johns. 1.) The insurance was on "goods" at and from Bristol to 
New York, and the vessel was warranted to sail before the 1st December. The goods wer« 
laden before, but the vessel did not sail until after that day. The underwriters were 
therefore discharged by the breach of the warranty, and the assured claimed upon this 
ground a return of the premium. But the court were of opinion the warranty applied ex- 
clusively to the ri«k of the voyage, and consequently that the breach did not avoid the 
policy. The goods, while in port, were covered by the policy, and there conld, therefore 
DC no return of premium. Vide also Col. Ins. Co. vs. L^ch, (11 JohnM. 240,) and Merchta, 
Ins. Co. V. Clapp (11 Pick 66.) The ordinance of Loms XIV declares, in general termsb 
that the whole premium shall be returned if the voyage is entirely broken up or aban- 
doned before the departure of the ship. (Art 89, 2 VaL 98.) But Valin ana Emerigon 
agree, that this provision is not applicable where the poli(^ attaches upon the ship or 
goods insured while in port If the risk in port commences, the underwriters retain the 
whole premium, although the voyage may be abandoned. 
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was only the mode of computing this ffross sum ; judgment was there- 
fore given for the plaintiff for the whole sum that he claimed.* 

The propriety ot tliis decision, and perhaps its authority, since the 
point deciaed was only a question of construction, may not unreason- 
ably be doubted. The parties must have had some reason for insert- 
ing in the policy a distinct reference to the monthly rate of the pre- 
mium, and no other can be assigned than the intent of providing a 
rule for the division of the risk and an apportionment of the premium. 
Thus construed, the words containing the reference are signihcant and 
operative; if this intrepretation is rejected, they are virtually ex- 
punged from the policy. It is, indeed, an obvious truth that a gi'oss 
premium of £18 per annum on an insurance of £200 for 12 months 
13 at the rate of £1 lOs. per month: but unless this obvious 
truth was meant to control the interpretation of the policy, it could 
never have occurred to the parties tnat it was necessarjr or proper to 
be stated. The decision, therefore, seems to involve a disregard of the 
established maxim, that in expounding an agreement no words are to 
be rejected, as unneces^hy or supei'fluous, to which a consistent and 
probable meaning can be attached. 

In the law of France, the rule that where the risk under a time- 
policv has commenced, no part of a gross premium is returnable, is 
as fully established, as in our own ; but the most eminent French ju- 
rists concur in the opinion that where the monthly rate of the pre- 
mium is stated, the risk is divisible, and the premium must be appor- 
tioned. The risk on each month commenced is not divisible ; but un- 
til the month is commenced, the corresponding premium is not fully 
earned, and for each month, not commenced, is not recoverable or 
must be returned.f 

* Loraiae vs. Tomlinson, (Doug. 685.) The report of this case, I cannot but think, is grecat- 
ly to be distrusted. Several witnessea for the defendant swore that the reason for com- 
puting in the policy the rate of the premium per month, was to ascertain the proportion 
to be retumcJ in case the risk should cease before the expiration of the whole time in- 
sured, and that they had known two or three instances in which the construction was' fol- 
lowed, and the premium so apportioned ; and Lord Mansfield is made to reject this evi- 
dence upon the broad ground that parol evidence, to explain the construction of the policy, 
is never to be admitted. His lordship may have thought the evidenoe not sufficient to ei- 
tablish a usage, but he could never have said it was inadmissible. 

t 1 Emerig., ch. 8. fee 2, p. 64 ; Boulav, Paty T. 4, p. 172 ; Pardessus, Tom. 3, n. 
7V7, p. 2 7 3. In policies upon time, as in all other, the rate per cent of the premium 
is usually stated. But where the rate per month is also stated the under- 
standing of merchants and insurers in the United States is in conformity to th« 
French law. The insurance is construed to be from mon/h to month until the expiration of 
the whole period covered by the policy. There arc only two cases in our reports relative 
to an apportionment of the premium upon time-policies. Pollock vs. Donaldson, (8 Dcdl., 
610), and Lovering »«. Mer. Mar. Ins. Co., (12 Pich„ 348.) In Pollock v9. Donaldson the in- 
surance was upon goods at an entire premium of 15 per cent, for six months, and at the 
same rate of premium until the next arrival of the vessel at Philadelphia, and it was held 
by the court that the premium was to be estimated not only on the varving amount at 
risk but for the time it was at risk, although less than six months ; but this decision was 
founded upon evidence of a general usage. In Lovering vb. The Mer. Mut Ins. Oo., the in- 
surance was on a ship for 12 months, and until arrival, at a premium of 4^ per cent per 
annum, and at the same rate for a longer or shorter period, warranting 2\ per cent for six 
months. There was a total loss by capture within the she months ; and it was held by the 
court that the excess of premium above 2^ per cent, that is, two per cent must be returned 
notwithstanding no abandonment was made until thres months alter the capture. 
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§ 21. It is admitted in the cases that have been referred to, that 
exceptions &om the general mle may arise, either from the terms of 
the contract, or prool of an established usage* Where it is evident 
that the parties contemplated a division of the risks, and the terms of 
the policy either expressly provide for a contingent return of a part 
of the premium, or suggest a definite rale for its contingent appor- 
tionment, the claim of the assured to a partial return, when tlie con- 
tingency has happened, is not to be resisted ; and where a custom, 
applicaole to the case, for returning a part of the premium for a risk 
not commenced, is sufficiently proved, it isji^st as binding upon the 
underwriter, as if expressed in the policy. Tne cases in which the ob- 
ligation of the underwriter to return a proportion of the premium is 
derived from the terms of the contract, will be first considered, and 
tiiese, as already intimated, may be divided into two classes : 

1. Where the policy contains an express provision for the return 
of a part of an entire premium upon the happening of a contingency ; 
and, 

2. Where it is evident from the terms of the policy, that the parties 
estimated a certain proportion of the premium as applying exclu- 
sively to a risk not commenced. 

§ 22. We must be careful not to confound the cases in which the 
poUcy embraces an express provision for a return of a part of the 
premium, with those in which successive risks are insured at separate 
rates of premium. These last are not exceptions from the general 
rule that forbids a proportional return of an entire premium, when 
the risk has commenced ; but in trath are not comprehended by its 
terms. A separate premium makes a separate contract, and it the 
risk to which the contract relates is not commenced, the return of 
premium is not partial but total, and depends exactly upon the same 
circumstances, as if the particular risk were alone the subiect of the 
policy. The cases that, as exceptions trom the general rule, are now 
to be considered, are those in which all the risks are covered by one 
premium, so that a provision for returning a part affects, only par- 
tially And contingently, the entirety of the contract. The importance 
of the distinction will appear in the progress of the discussion. 

The proper construction of a special provision for a return of pre- 
mium IS generallv speaking an insulated question, depending entirely 
upon the particular terras m which the provision is expressed, and 
supplying no principle or rule of general application. It would, 
thereiore, be a waste of time and attention to refer to all die cases 
in which questions of this nature have arisen, or to speculate upon 
such as may arise ; but a knowledge of the construction tiiat is or 
ought to be given to those provisions that most frequently occur, is 
of practical importance : 

1. In time of war, it is usual to insert a clause in the policy provid- 
ing for a return of a part of the premium in case tide vessel cfeparts, 
or " sails with convoy," or with convoy " for the voyage," and to tliis 
clause the words "and arrive" are frequently added. Where the 
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clause 18 limited to a sailing with convoy, or with convoy for the voy' 
age, it receives the same construction as a similar warranhr ; that la* 
the performance of the condition upon which the return oi premium 
depends, is to be determined by the same rules and evidence as the 
fulfilment of the warrantv, and as the subject of such warranties has 
alreadv been fully treatea, no ftirther observations are now requisite. 
The aadition, however, of the words "and arrives" has led to embar- 
rassing doubts, which appear to have been solved and settled by die 
decisions. 

The words " and arrives" are construed to mean, unless qualified 
and limited by other expressions, an arrival at the ultimate port of 
destination mentioned in the policv, and this construction has pre- 
vailed even where the protection of convoy, as required by the con- 
dition, was limited to a part of an entire voyage, and to this extent, 
the protection was proved to have been given. A vessed was insured 
on a voyage from Cadiz to Flushing, and the policy contained a 
stipulation for a return of a large proportion of tne premium if the 
vessel sailed under convoy for England and arrived, ohe sailed, and 
arrived in England, under convoy, but sailed thence for Flushing 
without convoy, and was lost on the voyage by a peril for which the 
underwriters were not responsible. It was held oy Lord Ellenbo- 
rough and his brethren that the condition upon which the return 
of premium depended, was not satisfied by the arrival of the 
vessel in England, but required that the voyage should be com- 
pleted by her arrival at Flushing.f It is true that in this case tiere 
were other provisions in the policy that may have influenced the minds 
of the judges ; but tlie position which has been stated seems to me the 
necessary result of their decision. The principal ground of the deter- 
mination evidently was, that unless the place of arrival was construed 
to mean the ultimate port, a return of premium might become due, 
and yet the underwriter in the further prosecution of the voyage be 



f Kellner y. Le Meturier, (4 East. 896.) The words of the policy were larger than 
stated in the text, but as construed by the Court they embraced the insurance as stated. 
The policy was on the ship ** at and front Lisbon to CadiZy and at and from thenee to Flwth- 
ing, at and after the rate of SO guineas per cent, to return, and 8g. per cent, if the ship sailed 
from Cadiz with convoy for England, and 2g. per eent. more for convoy from England to 
FlusJiing^ or lOg. per eent. if with convoy for the voyage and arrived." The Court held 
that the words ** and arrired annexed a condition to each of the stipulations for a return 
of premium, contained in the policy, and in all must be construed to refer to the same event 
of an ultimate arrival, since otherwise the underwriter might ultimately derive no benefit 
from a partial convoy, but might still be compelled to pay a total loss. In Leevin y. 
Cormac, U Tauut, 482,) there was a stipulation to return 5 per cent of the premium if the 
vessel sailed with convoy to Qottenburgh and arrived, and 5 per cent more if she sailed 
thence with convoy to her ultimate port of discharge and arrived The vessel sailed with 
convoy to Oottenmirgh and arrived there ; but was lost by capture on her voyage thence 
to her ultimate port of discharge. The question whether the am val at Qottenburgh entitled 
the assured to any return of premium was raised, but not decided by the Court Apparently 
the question, had its decision l>een necessary, ought to have been decided in favor of the 
assured. The repetition of the word arrived created a plain distinction between thia case 
and Kellner v. Le Mesurier. 
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rendered liable for a total loss. The intention of the parties is there- 
fore understood to be, that a return of premium, dependent upon an 
arrival, is never to be demanded unless the underwriter is wholly ex- 
onerated from the risks of the policy ; and the converse proposition, 
that when thus exonerated he is bound to make the retuni, seems 
equally true. In conformity to this view, in a subsequent case where 
the property insured never came into the possession of the assured, the 
arrival, as entitling the assured to a return of premium, was held to 
be complete, because its necessary effect was to release the under- 
writers, absolutely and finally, from the only risks for which they were 
liable. The insurance was on ship and ^ods from London to any 
elected port of discharge in the Baltic. The ^ goods were warranted 
free from seizure in port, and tliere was a stipulation to return one- 
half of the premium " for arrival." The ship witli the goods arrived 
in the outward harbor of the Prussian port of Pillau, and some davs 
after such arrival the goods were seized on board by officers ot the 
Prussian srovemment, were safely landed under their direction, and, 
some weeks thereafter, were finally condemned. It was held by the 
court that the act of the Prussian government was a seizm-e in port, 
and consequently that the underwriters were not responsible for the 
loss ; but it was also held that, as both the ship and goods had arrived 
fiafely at their ultimate place of destination, although not, in the event, 
for the benefit of the assured, yet for the purpose of exonerating tlie 
underwriters from all the risks for which the entire premium was paid, 
they were bound to make the stipulated return. It would be unjust 
to say, that an arrival which discharged the underwriters from the loss, 
was not sufficient to entitle the assured to the return that was claimed.* 
Where a policy upon goods contained a clause for returning a large 
proportion of the premium, if the ship sailed with convoy and arrived, 
it was very plausibly insisted on behalf of the underwriters, Uiat tiie 
clause ought not to be limited to the ship ; but that, fairly interpreted, 
it required, as a necessary condition, the safe arrival of the goods. The 
meaning was that there should be no return, if the underwriters were 
compelled to pay a loss. The judges of the King's bench, however, 
Lord Mansfield and his brethi'en, were of a difterent opinion. They 
held that the condition was fulfilled by the arrival of the ship without 
any regard to the state of the goods, and consequently that tJie under- 
writers, although liable for a partial loss, were bound, in addition, to 
return the whole of tlie stipulated proportion of the premium,! and 



♦ Dalgleish v. Brooke, (16 Fast. 294.) Opinion Bayley and Le Blanc, Justices. Lord 
Bllenborough and Qrose, J., at first hesitated as to the return of premium ; but the final 
jadgment seems to have been unanimous. 

t Simond v. Boydell, (Dougl. 268.) Mr. J. Bailer remarked, that the proportion of 
wemium to be returned was charged solely on account of the risk of hostile capture, and aa 
that risk had not been run, it ought in plain justice to be returned. The observation would 
be perfectly just, if the condition of arnvol had not been added to that of sailing with con- 
Toy. As the case stood, the argument proves too much, for suppose the ship and goods had 
been lost before arrival, but in a stage of the Toj^age, when the danger of a capture by the 
Miemy had wholly ceased, the same argument might have been urged ; yet certainly no re- 
nin could have been claimed 
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upon the authority oi this decision it was held by Sir James Mans- 
field, Chief Justice, in a subsequent case, where the terms of the 
policy were similar, that although the goods insured were totally lost 
by a capture in port after their arrival at their ultimate place of desti- 
nation, yet the underwriters were bound to make a proportional re- 
turn of premium in addition to the payment of a total loss.* 

It may, however, be regarded as certain, that the doctrine in these 
cases, that the happening of a partial or total lose for which 
the underwriter is answerable, will not prevent a proportionate return 
of premium, if the condition upon whicn the return depends has been 
performed, has been laid down in broader terms than the tnith will 
warrant, and is subject to important limitations. In good sense, and 
according to the general understanding and practice of merchants 
and insurera in England, as well as in the United States, the doctrine 
is not applicable where there is a total loss of goods that are insured 
by an open policy, if the sum insured is sufficient to cover the pre- 
mium as well as the prime cost of the goods. In this case, the whole 
premium is included in the estimate, and is recoverable as a part of 
the loss ; and as the assured is never entitled but to one indemnity, 
he can never be entitled to a double restoration of the premium. 
Every stipulation for a proportionate return of premium, justly con- 
strued, relates to the partial return of a premium that otherwise would 
be wholly lost to the assured, and cannot therefore be applicable 
where the whole premium is in fact restored. By parity of reasoning, 
where the policy is valued, if it clearly appears that the valuation 
was meant and is sufficient to cover the premium as well as the value 
of the property injured, if a loss corresponding with the valuation is 
recovered, a clause for a proportionate return of premium should be 
held inoperative. In botn classes of cases, that justice may be ren- 
dered to the parties, the stipulated return must either be deducted 
from the amount of the loss, or if included in the loss, its separate re- 
covery should never be permitted ; and for the same reasons, even 
where the loss is partial, the underwriter should be permitted to re- 
tain the premium on the sum that he pays, provided me same propor- 
tion of the entire premium is included in the estimate of the loss. We 
have the testimony of two practical writera of long experience, that 
the usage of imderwriters in England corresponds with the positions 
that have been stated.t In a case subsequent to those which have 
been referred to, the existence of this usage is distinctly recognized 
and affirmed4 

♦ Jlomeatiie v. ffatoorth (Marsh. 674.) The decision is hardly to be reconciled with 
Dalgleish v. Brooke, in which all the judges were evidently of opinion that, if the under- 
writers had been liable for the loss, they would not have been bound to return any part ot 
the premium. 

t Weakett on Ins, tit Average, pp. 26, 27 ; Stevens on Average, Phila. ed, 1812. Vide 
Iflo Hughes on Ins., N. Y. ed., p. «35 ; 2 Amould, p. 1286. 

t Langhom v. AllniUt, (4 Taunt., 611.) The assured claimed a partial return of pre- 
mium in addition to a total loss; but a special jury of merchants refused to allow it on the 
ground that the assured had a right to add the whole premium to his invoice, and would 
thus recover it as included in the total loss. On the argument of the case, the propriety of 
tlia decision was not disputed by the counsel or the judges. 
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In order to satisfy a condition of sailing with convoy and arrival, it 
is not necessarv that the s hip shall arrive, as well as sail, under the 
protection of the convoy. Where it appears that the vessel sailed 
with convoy for the voyage, and was separated by accident or neces- 
sity, her arrival fulfils the condition, and entitles the assured to the 
stipulated return.* It is not, however, to be doubted that usage, 
as in the case of a similar warrantv, renders it the duty of the master 
to use his best eflEbrts to retain the protection of the convoy during 
the voyage ; and if that protection is wilfully abandoned, as the 
risk of capture has not been excluded, in the manner and to the extent 
that was contemplated by the underwriter, he ought not to be com- 

Selled to return the premium. The condition upon which the return 
epends is virtually broken. Nor is it only in this case that the mere 
arrival of the vessel may fail to entitle the assured to the stipulated 
return. The arrival must be in the prosecution of the voyage insured 
by the assured. K the vessel arrives in the possession of an enemy, 
or of any other persons claiming an independent title, the assured 
may be entitled to recover a loss, but has no claim to a return of 
premium. Excepting the case of a valid assignment, the vessel must 
arrive in his possession and as his property.f 

2. In the United States, where the insurance is on vessel and cargo 
to successive ports, it is very usual to insert a provision in the policy 
for returning a certain proportion of the premium for " each port not 
used." It mav, perhaps, be thought that, according to the probable 
intentions of tne parties, this clause should be construed to refer only 
to ports which, in the course of the voyage, are beyond that at whicn 
the risks are in fact terminated ; since where the vessel, omitting in- 
termediate ports, proceeds at once to her ultimate port of destination^ 
there seems to be no diminution of the risks that the entire premium 
was meant to cover ; consequently, no iust reason for a partial return. 
Such, however, is not the sound, nor tne prevailing interpretation of 
the clause. Generally speaking, the risk of entering or leaving a port 
is much greater than attends the jjrosecution of the voyage in the open 
sea, and it is the avoidance of this risk that the parties intend shall 
entitle the assured to the stipulated return. The established usage 
corresponds with this interpretation. Whenever a port is omitted, 
whatever may be its place in the route of the voyage, the return is ad- 
mitted to be due, and is accordingly made. In New York, it is tiie 
invariable practice of the underwriters to annex a farther and most 
important condition, not only to the clause in question, but to everj 
other stipulation in a policy for a return of premium. Tlie return is 

* Lord Mansfield, i> Sirrumd y, Boydell ; Stevens on Average, p. 180. 

f Lord Kenyon, in Aguilar v. Jtodgert, ( 7 Term, 42.) The vessel was captured and re- 
captured, and at an intermediate port was released by the re-captors, on the paTment of 
salvage, into the possession of the insurers. She then resumed the voyage, and arrived 
with her cargo at her port of destination. It was held that this was an arrival in the 
course of the voyage ; that the payment of the salvage was a partial loss that did not 
affect the claim of the assured to a return of premium. It is to be observed, however, 
that the loss in this case, from its nature, did not include any part of tlie premium. li 
was merely tha groM sum paid to the re-captora. 
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only to be made " if no loss is daimed.^^ This condition is construed 
to embrace all partial as well as total losses ; but where the amount 
of a partial loss is less than the proportion of premium to be returned, 
the assured mav renounce his claim for the loss and demand the re- 
turn. Even wnere the words of the condition are, "if no loss hap- 
pens," they should receive the same construction. The parties intend 
a loss, of which the payment is enforced ; not that the assured may 
not relinquish his claim for the loss and demand the stipulated re- 
turn. 

3. Where a vessel is insured upon time, a provision is frequently 
inserted in the policy for returning a certain proportion of the pre- 
mium for " eacn month not commenced" This provision is not con- 
strued to include each month during which the vessel, as not employed 
in navigation, is exempt from the perils of tihe sea, since, whether in 
or out of port, a vessel so insured is equally under the protection of 
the policy, and it is not meant to give an election to the assured to 
suspend for a time, and then revive, the insurance. The months " not 
commenced " are only those that may elapse after the entire dissolu- 
tion of the contract, from whatever cause the dissolution may pro- 
ceed, whether the breach of a warranty, the sale of the ship, or the 
act of the assured in cancelling the policy and giving notice of the 
fact to the underwriters. This extraordinary privilege the words^ as 
interpreted by usage, are understood to confer ; but to guard against 
its abuse, it is evident that the monthly rate of the premium to be 
returned should be much less than the monthly average of the entire 
premium; since, otherwise, the underwriter will find that aU the 
serious risks to which the vessel may be exposed will be cast upon 
him, and he will be released onlv from those that comparatively are 
unimportant. He will thus be defrauded of a just compensation for 
the risks that he has actually run. While the vessel is upon the 
ocean the contract will not be dissolved ; it will be, when she is in a 
safe port, where she is expected to remain.* 

The construction that has been stated has been given to a time policy, 
where the words of the provision for a return of premiimi were more 
explicit than the usual clause, and seemed to admit a wider interpre- 
tation. The stipulation was to return a part of the premium if the 
vessel^' should oe sold or laid wp^ for eoery miGommeneed rrumth.^^ 
The assured claimed a large proportionate return of premium upon 
the ground that the vessel had been laid up for several months during 
the year that the policy was to be in force ; but as the vessel was 

* Some of the insuninee companies in New York, in order to guard against the abuse of 
the privilege of cancelling the policy, stipulate to return sot a fixed, but only a suitable 
proportion of the premium, thus reserTing to themselves, as they suppose, the power of 
judging of the comparative value of the risks to which the vessel has been and is to be ex- 
posed ; but such a provision is far from affording the security that is desired. If it gives 
Any legal right to the assured, it can give no absolute discretion to the underwriters ; and 
if they and the assured differ as to the proportion of the premium that ought to be re- 
turned, the question must properly be left to the decision of a jury. The usual basis of a 
▼«rdict will be an equal apportionment to each month insured. The safest coarse is to 
diminish the rate of premiutii to be retorood. 
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again employed within the year, it was insisted on the part of the un- 
derwriters that the intermediate laving up was not such as entitled 
the assured to the return that he claimed. The judges of the King's 
Bench were aU of this opinion, and Lord Tenteroen said that the 
words " laid up " must be construed to mean a permanent laying up, 
similar to that which would have taken place had the vessel oeen 
sold. They meant such a laying up as would put a final end to the 
policy.* 

§ 23. The second class of cases in which the right of the assured to 
a partial return of premium is derived from the provisions of the 
policy, is next to be considered. It frequently happens that a condi- 
tion, upon which a return of premium depends, is not exactly fulfilled, 
yet, as evidence that the parties estimated a certain proportion of the 
premium as applying exclusively to a particular risk, which is not 
commenced, it may well justifv^ tne demand of a return. It may be 
justly construed as dividing the risks, and furnishing a rule for the 

Sportionment of the premium, that a court of justice is bound to 
opt. 

Tims, where a ship insured " at and from " a particular port, is 
warranted to sail on or before a certain day, and there is a stipulatioja - 
in the policy to return a part of the premium if the vessel sails " with 
convoy," the primary meaning of the stipulation is, that the vessel 
shall sail with convoy within the period liniited by the warranty, and 
in this sense the performance of me condition becomes impossible, if 
the vessel sails after the day named in the policy. The condition is, 
however, conclusive evidence, that the proportion of premium to 
which it relates was charged solely on account of a risk that could 
only happen on the voyage insured ; and as by the breach of the 
warranty, the underwriter is released from this and all other risks of 
the voy^e, it would be plainly unjust to withhold the stipulated re- 
turn. The promise of the underwriter, justly interpreted, was to re- 
turn a part of the premium, if released from the risk of the vessel 
sailing without convoy, and whether he is discharged from tliis risk 
by her sailing ^o^th covwot/y or by the entire rupture of the voyage, 
cannot be material.f 

So, where a vessel is insured to several ports in succession/ and a 
part of the premium is to be returned for each "port not used," the 
meaning is, " ports not used " in the regular prosecution of the voy- 
age; yet, should the vessel deviate after leaving the first port at 

♦ Hunter ». Wright (10 A <fc G 714.) 

f In Meyer v. Oregson the terma of the policj were such as are stated in the text 
Eight per cent of the premium was to be returned if the Tesael sailed with convoy^ 
and this amount the underwriters paid into court, denying the right of the assured to re* 
eover more, and in his opinion, Lord Mansfield clearly recognizes the propriety of this pay* 
ment. Mr. PluUips says, no question was made about the return of this part of the pre- 
mium, but the fact of its payment into court must have escaped bis attention. (2 PitUL 
648.) MarshaU refers to Meyer y. Gregson as an express decision that the assured was 
entitled to the stipulated return, because tho discharge of the underwriter^ by the breach 
of the warranty, was equivalent to sailing with convoy. The point waa not decided, bat 
■uch was plainly admitted to be the law. {MattK, 67 &) 



THE NEW YORK LEGAL OBSERVER. S61 

Duetts Marine InsuraDce. 

wliich she arrives, although she may then proceed to each subsequent 
port, it cannot be doubtea that the premium applicable to each must 
be returned. As the deviation vacates the policy, the discharge of 
the underwriters from the risk of each subsequent port is just as 
effectual as if each had been intentionallv omitted. 

§ 24 In a case in the Supreme Court of New York, the insurance was 
on a vessel and freight, on a voyage from Malta to St. Petersburgh, at an 
entire premium of forty per cent., and the underwriters stipmated to 
return fifteen per cent, of this premium if the risk eTided tn safety at 
GotteriburghJ^ The vessel, instead of proceeding to Gottenburgh, under 
special circumstances, abandoned the voyage insured, and arrived in 
safety at London, where the adventure terminated. The Question 
was, whether the assured was entitled to recover the stipulatea return 
of 15 per cent. It cannot be denied that the words of the stipulation 
in this case plainly indicated the safe arrival of the ship at Gotten- 
burgh, and the ending of the voyage there as the condition, upon the 
performance of which the return ot premium depended, and as this 
condition had not been performed, it was strenuously insisted by the 
counsel for the underwriters that the claim of the assured ought not 
to be allowed. The judges were, however, unanimously and very 
clearly of a different opinion ; they rejected such a construction of the 
policy as narrow and rigid, and tending to defeat the obvious intention 
of the parties. In their judgment, the stipulation to return a part of the 
premium divided a voyage that would otherwise have been entire, 
and justified a corresponding division of the premium. It was evident 
that the parties estimated the risks from Gottenburgh to St. Peters- 
bnrgh at fifteen per cent., since this sum was to be returned in case 
this part of the voyage was not commenced. It had not commenced. 
From the risk of its prosecution, the underwriters had been wholly 
exonerated, and hence the assured, according to the fair and reasotia- 
ble interpretation of the policy, was entitled to the return that was 
claimed.* 

In a case in Pennsylvania, the insurance was upon goods at and 
from Philadelphia to Havana, and upon returns, at and from 
Havana to Philadelphia, at an entire premium of 20 per cent., with a 

frovision that 7^ per cent, should be returned, if the remittance from 
lavaiia should be made, not in goods, but in bills of exchange. No 
remittance was made from Havana, either in bills or in goods. No 
risk was, therefore, run by the underwriters on the return voyage ; 
yet, upon the usual ground that the premium was entire, and that me 
contingency upon which its apportionment depended had not happen- 
ed, they contested the right or the assured to the stipulated return. 
Ch. J. Tilghman, in delivering tlie opinion of the Supreme Court of 
Pennsylvania in favor of the assured, observed, that the general rule, 
undouDtedly, is that where the voyage is entire, and the risk has once 
commenced, there shall be no return of premium, and that a voyage 

* Ogden v. FiremanU Ins, Co., 12 Jobna, 114, opinion of Tbompaon, Gb. X 
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may be entire, although the ship is to go to different ports and take in 
different cargoes ; but added, that it was equally true that where, hj 
the coui-se of trade, or by the agreement of the parties, the voyage is 
divided into distinct paits, and on one of these parts no risk has been 
run, the premium shall be apportioned, and part be returned. In the 
case under consideration, the parties considered it doubtful whether 
any goods would be shipped on the return voyage, and hence it was 
agreed, that if a remittance was made in bills of exchange, 7i per 
cent, of the premium should be returned. No such remittance had 
been made ; but the spirit of the agreement was that the retam should 
be made if no goods were shijpped^ and tlie claim of the assured must, 
flierefore, be allowed.* 

The general conclusion from these cases is, that where a particular 
risk, which is valued in the policy at a certain rate of premium has 
not commenced, that proportion of the premium which is applicable 
to the risk must be returned, although the condition upon wnich its 
return depends, strictly construed, has never been perfonned, and it is 
manifest tliat in all such cases a proportionate return of premium rests 
upon the same principle, as an entire return, where there has been no 
inception of the entire risk, i. e., the failure of the consideration upon 
which tJie premium was paid or ameed to he paid. Where the undei> 
writer is, by any cause, wholly aischarged from a risk which, it is 
apparent, was meant to be covered by a definite proportion of the 
premium, there is a partial failure of this consideration, and as the 
extent of the &ilure is ascertained and known, if the law denied to the 
assured a proportionate return of premium, the inconsistency would 
be obvious, and justly be condemned. 

§ 25. As the law is now generally underetood to be settled, an obli- 
gation, founded on the provisions of the policy, to return a part of the 
premium, can only arise in the cases that have been stated, namely, 
whei^e the condition upon which a return depends has been fultiUed, 
or where, as evidence of the intentions of tiie parties, it operates to 
divide the risks, and supplies a rule for the distribution of the 
premium. It must, however, be admitted that in some of the early 
cases it appears to have been held by the Court of King's Benda 
that the risks are divisible, whenever their continuance depends upon a 
contingency which is expressed in the policy^ such as a warranty to 
depart with convoy, or to sail on or before a given day, and that it, 
in such cases, becomes the duty of the judges to direct an apportion- 
ment of the premium, although no rule for its apportionm£nt is 
furnished^ either by the terms of the contract, or by evidence of a conr 
trolling usage / but I am compelled to believe that the cases m which 
this doctrine was held can no longer be justly appealed to, as evidence 
of the existing law. It may be true, that they have not been overruled 
in terms, and by express reference ; but the doctrine itself, in the later 
decisions, has been wholly disregarded ; nor can it be truly said that 
there was any solidity in the distinction upon which it was rested. 

• DoMih T. Int. Co, cfJf.A^i DallAfl, 468. 
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Successive risks, wticli, as capable of being separately valued and 
insured are distinct in their nature, are not rendered more so by the 
circiimstauce that a contingency is specified in the policv, upon the 
happening or not happening of which the insurance is to cease. 
Were it otlierwise, the implied warranties that attach to every policj^, 
raise the contingency just as eflFectually as a condition expressed m 
the contract, and hence the intention of the parties to divide the risks 
may as reasonably be inferred, in the one case, as in the other. It is 
the absence of any certain rule for the apportionment of the premium, 
where none is provided by the terms oi the contract ; or, by proof of 
a usage, that has led to and justifies the decisions, that a court or jury 
has no power to divide successive risks, when the premium is entire ; 
and it is manifest that whether the continuance of the risks is or is 
not subject to a contingency, the objection, that tliere are no means 
of ascertaining their separate value, equally applies. In both cases, 
the premium can only be apportioned in the exercise of a discretion 
that seems to be arbitrary, and which judges have repeatedly declared 
they have no right to assume. It may be said, that this objection may 
be removed either by allowing the underwriter to retain the usual 
premium on the risks that have been run, or by compelling him to 
return the usual premium on the risks not commenced ; but the reply 
is only applicable where the usual rates of premium can be ascertained 
hy evidence ; and if in these cases this mode of apportioning the pre- 
mium may be justlv allowed, no reason can be assigned why it should 
not be followed in all, where the risks that the policy embrace, although 
covered by an entire premium, are in reality distinct and independ- 
ent. Whenever the risks that the policy covers are in themselves di- 
visible, whether subject to a specified contingency or not, the claim of 
the assured to a proportionate return of premium, upon risks not com- 
menced, rests upon the same grounds of equity,* and in all cases the 
proportion to be returned must either be left to the discretion of the 
court, or may be ascertained by the same species of evidence. Hence, 
in order to preserve the consistency of the law, it was necessary that 
the doctrine of the earlv cases should either be whollv abandoned or 
greatly extended ; and it is, perhaps, to be regretted, that the first, in- 
stead of the second course, has been actually followed. At any rate, 
in the United States, and I apprehend in England, the law is now es- 
tablished, tliat a partial return of premium, founded on the divisi- 
bility of the risks, can never be demanded unless the proportion to 

* In Stevenson t. Snow, where the underwriters were dUcharffed from subeeqnent 
risks by the breach of a warraotj, Lord Mansfield said, ''Equity implies a condi- 
tion that the insurer shall not receive the price of the risk if be runs none. Here the 
insurer intended to insure the part of the voyage from which he is discharged, as well as 
the former part of it, and has not ; consequently the insured has received no consideration 
for this proportion of hia premium." It is impossible to deny the justness, of these re- 
marks, and equally so, that they apply to everj case where a divisible risk is not com- 
menced. Where a ship is iosored *' at and from," the underwriter evidently means to insure 
the voyage as well as the risk in port; and, consequently, If the voyage u not begun, tha 
insured receives no consideration for this proportion of the premium. 
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be retnmed, is ascertained either by a provision in the policy, or by 
evidence of a definite usage.* 



* Not only are the cases upoa this subject contradictory, but there is a singular diver- 
sity of opinion among the text writers as to the effect of the decisions and the existing 
state of tne hiw — hence, in order to verify the assertions of the text, it ifl necessary to shov, 
1, That the early cases proceeded distinctly on the ground that a contingency, specified 
in the policy, operates |)«r m to divide the risk ; and 2, That this doctrine has been pUinlj 
overruled by subsequent decisions. The leading case is Stevefison v. ffnow, (8 Burrow^ 12 
87,) S. C, with some difference in the report, (I Black, 876.) The insurance was on a ship 
at an entire premium of 6 guineas per cent, at and from London to Halifax, warranted to 
depart from Portsmouth with convoy for the voyage. When the ship arrived at Ports- 
mouth the convoy was gone, and the non-compliance with the warranty therefore dissolved 
the contract. The action was brought by the assured to recover the projxirtion of the 
pi^mium applicable to the voyage from Portsmouth, permitting the underwriter to retain 
1^ per cent., which was proved to be the usual premium from London to Portsmouth. Thd 
jury found that it was usual for the underwriter to return a part of the premium in Mich 
cases, but that the quantum to be returned was uncertain. It was held by Lord Mansfield 
and his brethren that the plaintiff was entitled to recover ; and comparing the opinions of 
the judges, the sole ground of the decinion evidently was, that the effect of the warranty, 
as a condition, was to divide the risk into two distinct voyages ; and that as the second 
voyage, that from Portsmouth, was not begun, it was equitable and just that a correspond- 
ing proportion of the premium should be returned. It may be thought that the determi- 
nation of the court was influenced by the usage proved, but such was certainly not the case. 
The usage was, indeed, referred to by Lord Mansfield, not however, as a ground of the deci- 
sion, but merely as evidence of the general sense of merchants as to the equity of an 
apportionment, and the observatitms of his lordship in the subsequent cases of Tyrie v. 
Fletcher^ and Bermon v. Woodbridpe, render it certain that the true and sole ground of the 
decision was that which has been stated. In Tyrie v. Fletcher, (Cfwper 669,) Lord Mans- 
field, referring to Stevenson v. Snow, said — " In that case, the intention of the parties, the 
nature of the contract, and the consequences of it, spoke manifestly two insurances, and a 
division between them. The first object of the insurance was from London to Halifiix. 
But if the ship did not depart with convoy from Portsmouth, then there was no contract 
from Portsmouth to Halifax. This contingency not happening, reduced it, in fact, to a voy- 
age from London to Portsmouth. All the judges, in delivering their opinions, lay the stress 
upon the contract comprising two distinct conditions ; and considering the voyage as being, 
in fact, two voyages ;" and subsequently, speaking of the usage, he expresi-Iy says, that 
"the court rejected the usage for uncertauity, and only argued from it, as showing th« 
general sense of merchants as to the propriety of returumg a part of th^ premium in such 
cases." In Bermon v. Woodbridge, {Doug. 789,) the language of his lordship is just as ex- 
plicit " In Stevenson v. Snow there was a contingency specified in the policy, upon th« 
not happening of which the insurance would cense ; it depended upon the contingency of 
the sliip sailinj^r with convoy from Portsmouth, whether there should be an insurance from 
that place. This necessarily diviried the risk, and made two voyages." Thus pUcing the 
deci-^ion exclusively upon the effect of the warranty — Again, in Tyrie v. Fletcher, in an- 
swer to a question raised on tlie argument as to the proper construction of the policy, 
where the words are " at and from, provided the ship shall sail on or before the 1st of 
August," his lordiihip said — *• That he inclined to the opinion that the case would fall within 
the reasoning of the determination in Stevenson v. Snow, and that there were two parts or 
contracts of insurance, with distinct conditions; and in the case of Gale v. Maehelt^ 
{Marshall, M. /ST, p. 660,) although the point was not determined, Lord Mansfield is stated, 
by Mr. Marshall, to have laid down the broad proposition, that " wherever there is a con- 
tmgency on the voyage, the risk may be divided ?" It remains to be shown that ultimately 
a sense of the difiiculties attending a division of the risks, when there is no settled rule for 
the apportionment of the premium, induced a change even in the minds of Lord Mansfield 
and his brethren. The cases now to be cited are posterior in the order of time, not only to 
Stevenson v. Sjmw, but to Tyrie v. Fletcher, anrl Bermon v WoMridge ; and hence, tneir 
authority is controlling. Meyer v. Oregson. {Marsh, 658 ; Park. 8 ed, 796, 8 Doug., 402.) 
The insurance was on a ship at and from Jamaica to Ltmdon, warranted to sail on or before 
the l>t (if Aui{ust, and there was a stipulation to return apart of the premium if the vessel 
Bailed with convoy. The vessel did not sail until September ; and as the underwriters, bj 
the breach of the warranty, were discharged from the risk of the voyage, the assured brought 
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§ 26. Although tliere are only a few decisions in which tlio return 
of a part of the premium, as applicable to a rii>k not commenced, has 



hU action for a proportionate retuin of prcmiuin- The underwritera paid into court the bti- 
pulatoJ return for not sailing with convoy, and denied the ri::ht of the assured to recover more. 
Tlie jury, however, 8U'?tained the claim of tlie plaintiff, and by their verdict apportioned the 
premium, computing | as applicable to the risk of the voyage. The Court of Kings' Bench 
was moved to set aside the verdict, and enter a non-suit upon the ground that the pre- 
mium was entire and C(mld not be app'>rtioned, and th.c judges being un:u)imously of this 
opinion, granted the motion. Lord Mansfield, in delivering his opinion, laid some Ftress 
OQ the stipulation dividing the risk us to sailing with convoy ; but he added that inde- 
pendent of tliis stipulation, " It was an iusurtmce ut and from Jamaica to London at 12 
guineas per cent., and nothinfj is said from whence it can be inferred that it wa" meant 
that there should be two ri^Ks, or by which the risk at Jamaica could be distinctly esti- 
mated." Tlie entire inconsistency of these remarks with the previous decisions and obser- 
▼atioDs of his Lordship is appaient. Tlie policy in Stevenson v. Snow contained not a 
word by which the risk from London to Po^t^mout}l could be distinctly estimated, and the 
intention of the parties that there should be two risks was only inferred from the contin- 
gency that the not sailing with convoy from Portsmouth might vacate tlie contract. It 18 
■elf-evident, as was admitted by Lord Mansfield hiniseif in Tyrie v. Fletcher, that exactly 
Uie same contingency, where the inj^urauce is " at and fi om," is involved in a warranty to 
aail on or before a given day, and hence the cases are not distinguishable. In each the 
policy furnished the same evidence of the intention of the parties to divide the risks, and 
was equally silent as to the estimation of their separate value. The observations of Mr. 
J. Buller in Meyer v. Gregson, render the inconsistency still more strilving. He said, " As 
the parties have not considered it as two risks, nor e tt mated the risk " at Jamaica," neither 
the court or jury have any right to doit for them J* He added that there had been no in- 
stance of a return of a part of the premium under such a policy, and that no n^age to do 
to had been found by the jury. It seems impos-sible to construe these remarks in any other 

'he rule that an entire premium can only be appor- 



sense than as a distinat assertion of the rule that an entire premium can only be appor- 

']one<l, where the ratio of apportionment is expressed in the policy, or is evidenced by usage. 

The next case, Long v. Allen, {Manth, 660, Park,, 8 c</., 997 ; 4 Dovrf., 276,) is perhaps 



ranted to depart with convoy for tlic voya;^e, and to sail on or before the 1st of August 
at a premium of 12 guineas prr cent'' The ship Bailc<l without convoy and the under- 
writers being thus discharged, the a-sured claimod a return of premium. The jury found 
a verdict in his favor, subject to the of.-inion of the court, and found specially '* That it was 
the constant and invariable usage in insurance at and from Jamaica to London warrai^ted 
to depart tcilh convoy or to sail on or before a certain day, to return the premium deducting 
one-half per cent., if the ship saileil without convoy, or after the day prescribed." Upon 
this verdict the Court of Kin^;s Bench rendered judgment for the plaintiffs ; and in doing 
so, all the judges rested their opinions exclusively upon the usage as found by the jury, 
and so far from intimating that the contingency arising from the warranty to depart with 
convoy, operated ©<t w to divide the risk, took no notice of the warranty whatever. The 
language of Lord Mansfield is particularly significimt, and, as I interpret it, involves a 
plain confession of his own change of opinion, and that but for tlie usaye, ho would have 
regarded the difficulty of apportioning the premium as insuperable. His Lordship said — 
" The law is clear that if the risk be commenced, there shall be no return of premium. 
Hence questions arise of distinct risks insured by one policy. My opinion has been to 
divide the risks. I am aware that there are great difficulties m the way vf apportioning 
the premium, and therefore the court has leaned against them. But tchere an express 
usage is found by the jury the difficulty is cured," Mr. J. Buller said — " The counsel for 
the defendant did right in making it the chief question, whether any evidence of this usage 
ought to have been received ; but in mercantile cases from Lord Holt's time, and in poli- 
cies of insurance in particular, a great latitude of construction as to usage has been ad* 
mitted. Usage explains and even controls the policy. " 

" The usage here found by the jury is universal, and though in some cases one-half per 
cent is a small premium for the risk " at," yet the underwriters are aware that it is so^ 
and no inconvenit^nce can result from it. In Jleyer v. Gregson, no usage was proyed.**— 
Kvidently meaning, that ha^i no usngc been proved in the case before them, the decision in 
Meyer v. Oregson must have been followed. Mr. ^lur^hall inc'eed asaerta, that the author- 
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been decreed upon evidence of a usage, yet in numerous cases the 
validity of such a usage, as creating an exception from the general rule 

ity of Meyw v. Ortgwm is greatly shaken by the dedsion in Lonq ▼. Allan ; but he has 
omitted to state the grounds of the assertion, and I am unable to discern them, unless it is 
a contradiction to say that an entire premium cannot be divided, where no usagpe of appor- 
tionment is proved ; but roust be when such evidence is given. In reality the two cases, 
far from contradicting, illustrate and confirm each other, and consequently they prove 
that in the absence of an express usage distinct risks covered by an entire premium can- 
not be divided so as to warrant an apportionment of the premium, althoitgh a contingency 
U tpeaifi^d in the policy ^^ upon the non-happening of whick the ineuranee is to cease. That 
is, they directly contradict, and, therefore, overrule the principle of the decision in Steventam 
T. SfioWy as stated by Lord Mansfield himself in Bermon v. Woodbridge. It is said, how- 
ever, by Mr. Marhall that the authority of Steveneon v. Snow is strengthened by a dccisioD 
of the Court of Conmion Pleas much more recent than any that have been hitherto 
quoted. (Marsh, 667.) The case to which he refers is Rothtoell v. Cooke, (1 B. <!^ P., 172,) 
and as the inference that I draw from it is exactly opposite to that of my learned prede- 
cessor, it is proper that it should be fully stated. I regard the case as a final decision 
settling the law, that where there is no stipulation in the policy for returning part of an 
entire premium, it cannot he apportioned, unless a rule for its apportionment is furnished 
by proper evidence of a usage. In its main circumstances, the case is not dlstin^shable 
firom Stevenson v. Snow, The insurance was on " a ship at and from Hull to Bilboa, war- 
ranted to depart with convoy from England. The plaintiff; insisting that the warranty 
had been complied with, attempted to recover a total loss ; but it appearing clearly that 
the warranty had been broken, he then claimed and obtained a verdict for a return of the 
premium. The application to the court was to set aside this verdict, and, upon the argument 
of the motion, the counsel for the assured contended that there were two risks ; one from 
Hull to the place where the convoy was to be joined, and another fi-om thence to the port 
of discharge ; he insisted that in otevenaon v. Snow, the premium was apportioned on thLs 
ground, and truly said, that although in that case, a usage was found by the jury, yet it 
was disclaimed by the court as the foundation of their opinion. On the other hand, the 
counsel for the underwriter attempted to ^et rid of the authority of Stevenson v. Snow by 
placing the decision upon the usage, and insisted that, at any rate, the later decision in 
Bermon v. Woodbridge was conclusive to show that upon principle there ought to be no 
apportionment. Immediately after the argument. Eyre, Chier Justice, said, — "We will con- 
sider of this case. Either the voyage insured is to be considered as in effect two voyages 
with two distinct premiums, or one voyage only with one premium. Supposing there are 
two voyages, if the ship had been lost upon the first there ought to be a return of premium 
upon the second ; but I cannot think that in such a case a return would have been demand- 
ei--{thus plainly rejecting the supposition of two voyages and adopting that of one with 
an indivisible premium.) Bemon v. Woodbridge is very strong agamst two voyages : the 
outward bound voyage might there have been considered as a distinct risk, and if it was 
thought (as it was) that no return should be made, it shakes the principle of Stevenson v 
Snow. Before we decide in favor of a return we must see distinctly that there were ttco t'oy- 
ages and two distinct premiums consolidated into one." — llius clearly intimating that as then 
advised, the court considered the risk as entire and indivisible. Heath, J., said, — "It 
is difficult to reconcile the cases upon principle. One {Long v. Allan) went upon usage. 
In Stevenson v. Snow on the other hand, usage was disclaimed." Rooke, J., evidenUy 
dissented from the other judges, and his opinion is material as showing in what sense he 
understood th«ir observauons. He plainly understood them as tending to overthrow the 
authority of Stevenson ▼. Snow which he was desirous to follow. He said, — ^" As these 
contracts are entered into every day we ought to adhere to the decisions on the point where 
the courts have decided against a return ; they have distinguished the cases from Steven- 
son V. Snotp. We have seen, however, that no such distinction was made or attempted in 
Meyer v. Orcgson which it is remarkable was not cited in this case, either by the counsel 
or the judges.") It has been the course of construction to divide such a policy as this into 
two parts. " As the courts have been anxious not to overturn Stevenson v. Snow, I 
flhould be unwilling to do what they have avoided." — ^Thus plainly admitting, that unless 
the risk was divided by the court into two voyages, and the premium apportioned upon 
this ground, Stevenson v. Snow would be overturned. The court gave no judgment at this 
term, and early in the next recommended the parties to compromise, but the recommenda- 
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that forbids the division of an entire premium, is distinctly admitted, 
or necessarily implied ; nor does it appear that by tlie judges in Eng- 

tion not being followed, Eyre, Chief JoBtice, delirered his final judgment as follows : — 
** The verdict now stands for the return of the whole premium, and the Question is, whether 
it shaU stand for the whole, for none, or for a part ? If for a part^ laonot know how we 
are to MlUe it — it mutt depend on there beina or not being tome rule to be found to direct tw 
in making the decision. Certain it is that if the ship had been lost in coming round to 
Portsmouth, the underwriters would hare been liable. It is not reasonable, therefore, that 
thej should have been so liable without retaining a proportion. Tou should inquire 
whether there is any rate of premium among the underwriters from Hull to Portsmouth, 
and whether the insurance haa ever been apportioned when there haa been only one insur- 
ante — without distinguishing the different risks in the policy, (meaning evidently distin* 
guishing them by different rates of premium.) " We think tlie entire premium ought not 
to be returned, and therefore the present verdict must be set aside and the case go to a 
new trial" The result of the new trial does not appear ; but the language of the Chief 
Justice leaves no reasonable doubt that the court was determined that no part of the pre- 
mium should be returned, unless a rule for its apportionment could be discovered, and that 
in their judgment this rule was onlv to be discovered by showing what proportion of the 
premium was usual to be returned in similar cases. A usage, leaving the amount to be 
returned uncertain, would have turnished no rule to direct them in making a decision. It 
is to be remarked that the Chief Justice in this last opmion makes no reference to Steven- 
ton V. Snow, and this silence connected with his previous observations, is expressive and 
decisive. Such is the result of the English decisions. In the United States the only ex- 
press decision that seems to have a bearuig on the question is that of Hendricks v. Com, 
Ins. Co., (8 Johns., 1.) The insurance was upon goods at and from Bristol to New York at 
an enture premium, and the ship was warranted to have sailed on or before a day named 
in the policy, and as this warranty had not been complied with, the assured demanded a 
return of the premiums. The court held that the risks in port and of the voyage wore 
dbUnct ; but as the underwriters would have been liable for a loss in port, bad such oc- 
curred, there could be no return of the whole or of any part of the premium, and the learned 
Judge who delivered this opinion said, that it appeared from the case of Long v. Allen 
that the premium is only to oe apportioned where usage has settled the rate of apportion- 
ment It would be improper to close this note without referring more specificfilly to the 
-diversity of opinion among the text writers upon the question discussed. Mr. Park sees no 
inconsistency m the cases, but gets over the aifficulty oy supposing that the determination 
of the Judges in Stevenson v. Snow was governed by the usase. He omits, however, to 
explain how a usage which they rejected for uncertainty could nave been made a founda- 
tion of their decision. In the result he seems to admit that the law is now settled that 
there can be no apportionment of an entire premium unless some usa^e is proved " to 
guide and direct the judgment of the court," and no argument is required to show that a 
void usage can be no sud) guide, or that a usage uncertain as to the proportion to be re- 
turned, is void. (Park.. 8 ed., p. 798.) Mr. Marshall plainly admits that there is an apparent 
variance between Stevenson v. Snow and Meyer v. Oregson, but in effect denies the author- 
ity of the latter. ^Marsh, 659.) Yet, if Meyer v. Oregson was wrongly decided, it follows 
that when a ship msured " at and from" is warranted to sail on or before a certain day, if 
the warranty is oroken, the premium for the voyage must be returned, although there is 
no evidence to show its amount, or that such a return has ever been made. It would seem 
therefore that Mr. Marshall must be considered as adhering to the doctrine that any con- 
tingency expressed m the policy divides the risks, and that such must have been his 
meaning in saying that Rothwell v. Cooke strengthened the authority of Stevenson v. Snow, 
Bcmecke expresses himself even more strongly than Mr. Marshall m favor of adhering to 
Stevenson v. Snow. He rejects absolutely Meyer v. Gregson not merely as inconsistent 
with that case, but as overruled by the observations of Lord Mansfield in Tyrie v. Fletcher, 
and the decision in Long v. Allan ; that is, he misconstrues the last case, and forgets 
that the reported observations of Lord Mansfield in the first preceded his decision in Meyer 
T. Oregson. Benecke, Ressetti, VoL 6, pp. 171-2-3.) Mr. Phillips admits that the ques- 
tion when the risks may be treated as divisible, has ** embarrassed the courts and been 
decided with some diversity of opinion ; " so that when we enquire what description of the 
tisks is to be considered as evidence of the intention of the parties to divide them, we meet 
with ''some perplexities and difficulties." He evidently considers the law as still 
unsettled ^ but his conclusion is, " that the cases taken together do not seem to warrant tha 
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lanJ, it has at any time been seriously doubted.* In the Tlnited 
States tliere is a single case in which tne Supreme Court of Massa- 
chusetts rejected evidence of a usage in support of a claim for a pro- 
portionate return of premium upon the ground that " tlie usage of no 
class of citizens can be sustained in opposition to princii)les of law,t 
but the error of supposing that a rule of law, by which tlie rights of 
the parties, would otlierwise be governed, may not be superseded by 

Sroof of an opposite usa^e is manifest and certain, and tliis solitary 
ecision, although not hitherto expressly overruled by the tribunal 
in which it was pronounced, is reduced to a nullity by the weight of 
the authorities to which it is opposed. Even in ifassachusetts, it has 
been practically disregarded, since the very usage that it condemned 
still prevails and is now established.:]: 

As the object in permitting evidence of a usage is to supply a rule 
for the apportionment of the premium in cases where none can be 
derived Irom the teims of the contract, it is not merely the fact, but 
the proportion, of the usual return that is requisite to be proved. A 
general usage for returning a part of the premium for a divisible lisk 
not commenced, when it appeare that the quantum of the return is 
varied according to the discretion of the underwriter, or an express 
agreement of tlie parties, so far from being admitted, as a guide to di- 



opinion that ■where an entiru premium is ptipulr*ted for by tlie parties, the return of any 
part of it can be claimed, if tlie underwriters have run any part of the riak, unless a tutage 
to make such a return is c/earh^ proved" (2 Phill., p. 538 and 584.) The only dill'erence, 
Ihertfore, between us is, that the construction I j^ive to the decibions has led me to stat^i 
affirmatively the opiuion to which he inclines. Tlie chapter on the Return of Premium in 
Mr. Arnould's recent very able treatise, {A Treatise on the Zav of Marine Insurance, 
Average^ <£'c., by Joseph Arnouid, £sg., London, 1848,) seems to me less full and s&tis>factorv 
than any other portion of hifl work. He quotes all tbe ca^es on the question of the divisi- 
bility of the risks without any remarks on their discrepancy, and concludes -with frying 
*' that their general re&ult seems to be tliut where no visage is proved to the contrarif, '^ 
entire premmm cannot be divided and apportioned, unless the ri»ks are divided in the 
policy in such a maimer as to show that the parties had distinct risks in contemplation," 
(p. 1217, § 421,) evidently meaning that in the latt case the premium must be apportioned, 
although no usage is proved. Tlie learned writer, however, neither shows, nor attempts to 
show what provisions in the policy arc to be construed tia evidence that the parties had 
*' distinct risks in contemplation ; " yet, it is difiicult to b«lieve that he meant to sanction 
the position that any continj:,'ency tpcciiicd in the policy divides the risks and makes it tJic 
duty of the court to apportic^n the jnoinium, although neither the terms of the contract 
nor the evidence in the cau.'-e, fnrniUi any rule to "guide and direct their judgmejit," — a 
position which it is impo.<(8ible to admit without saying that Meyer y. Gregson, Long v. 
Allan, and Kothwell v. Cooke, are not law. 

* Long V. Allan appears to be tlie only case in the English Reports, and Pollock r. 
Donald.son (8 Dall., 51(») in the American, in which the uwge proved was the foundation 
of the decision, but the propriety of receiving such evidence and its conclusive effect is 
admitted nearly in every case in which a question as to the divisibility of the risk has 
arisen. In Long v. Allan, the admirtibility of the evidence appears to have been denied 
by coun.^'el, but Lord Itlaiitfield does not even advert to the objection, and in overruling it, 
Mr. J. BuUer erases the strong ejcpressions — '- Usage explains and even controls the 
policy." 

f jJomer v. Dorr, (10 Mas.<*., 26,) on the question, whether a usage may supersede a rule 
of law, (Vide Vol. I, Sec II. pt 1 ; § 47-8, p. 200-201 ; Note XIV, p. 244, and Note 
XXJi, p. 801. 

} 2 Phillips, 541. 
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rect the judgment a?^e Court, is to be rejected as void for uncer- 
tainty.* 

In the United States, the custom of considering successive risks as 
divisible, although covered by an entire premium, and of retm^ning 
a part of the premium when a distinct risk is not commenced, prevails 
extensively ; and as the equity of such a return is manifest where 
the proportion to be returned may be ascertained by a reference to 
the usual settled rates of premium, there is little hazard in predicting, 
that, in these cases, the custom will soon become universal. In New 
York, it is so general, and has so long prevailed, that it is probably to 
be regarded as an established and imperative usage. Its application, 
however, is limited to cases in which no loss is claimed ; ana in these, 
the proportionate return is eflfected by allowing tlie underwriter to 
retam tne usual premium on the risks mat he has run, not by compel- 
ling him to return the usual premium upon those from which he is 
discharged. The distinction is not unimportant. An entire premium 
upon successive risks is frequently less tnan the aggregate amount of 
the usual premiums upon the same risks, when separately insured. It 
would be plainly unjust to deny to the underwriter in these cases the 
usual premium on the risks that he actually runs, since it is this pre- 
mium that he would have charged, had those risks been alone insured, 
as, in the event, proves to be the fact.f 

§ 27. In closing this subject, a single question, upon which no 
express decision is to be found in the books, remains to be considered, 
namely, whether in all cases in wliich the risks are held to be divisi- 
ble and the insurance is on " goods or freight," the assured is not 
entitled to claim a return of premium for " ^ort interest," in the 
same manner, and to the same extent, as if the successive risks were 
separately insured i The equity of such a return seems to be just 
as manifest, when it is certain that a definite proportion of an en- 
tire premium was considered by the parties to be applicable to a par- 
ticular risk, as where the risk is insured for the same sum at a sepa- 
rate premium, and in the United States, the general understanding 
and practice of the underwriters, it is believed, corresponds with this 
opinion. Thus if an insurance is made, say for $20,000 at an entire 
premium, upon " goods," and their proceeds, upon an outward and 
return voyage from New York to Liverpool, with a stipulation to 
return 1 per cent, of the premium, if no proceeds shall be shipped, 
although proceeds may be shipped upon tne return voyage, and the 
contingency, therefore, upon which the stipulation depends, has not 
happened, yet if the value of the return cargo be less than the sum 
insured, there must be a proportionate return of the premium by 

* Stevenson v. Snow ; Kothwell v. Cooke, sup. 

t Suppose the usual premium from New "lork to Liverpool is 1+ per cent, and 1 per 
cent on the return voyage. If the voyage out and home is covered by an entire premium 
of 3 per cent, and the risk ends in safety at Liverpool, the underwriter returns not 1 per 
cent, but ^ of 1 per cent, — ^that is, bo retains the usual premium on the outward voyage 
•nd nturoa the nUance. 
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which the return voyage was meant to be covered. If the value of 
the proceeds is only $10,000, there must be a return of ^ of 1 per 
cent, or, which is tne same thing, of 1 per cent, upon the deficiency 
in value. 

The ordinance of Louis XIV contains an express provision, that 
where goods are insured upon an outward and return voyage, (" i?oi#r 
roller et retouTy^ if the vessel arrives at her outward port and the 
return voyage is not commenced, one-third of the premium shall be 
returned. The article is silent as to a proportionate return of pre- 
mium, if the goods shipped on the return voyage shall be of leas 
value tlian the sum insured, but that by a just, if not necessary, inv- 
plication, it sanctions such a return, in the unanimous opinion of the 
French jurists. In other words, they give the same construction to 
the pobcy that must have been given had the return voyage been 
separately insured, at one-third of the entire premium.* 

Deduction of One-half Peb Cent. 

§ 2T. It is an ancient and general rule that the underwriter when 
bound to make a return of premium, if no fraud or misr^resenta- 
tion can be justly imputed to him, is entitled to retain one-half of one 
per cent, upon the sum insured, or upon that proportion of the sum to 
which the return relates. This rule is not applied where a sjjecific 
proportion of the premium is returned by virtue of a stipulation in 
the policy; and like other rules of law, it mav be superseded by a dit 
ferent usage or by an express agreement of the parties, but, subject to 
these quaufications, it must still be regarded as the law in England 
and in the United States, as well as upon the continent of Europe. 

The custom of allowing the underwriters to retain this proportion 
of the premium has prevailed from a very early period, and is, per- 
haps coeval with the origin of insurance.f It is recognized or aflSrmed 
in many of the foreign ordinances,:}: and for a long time was nearly if 



* Ordinance de la Mer, Art 6 ; 2 Valin, pp. 47, 48 ; Fothier, d. 185 ; 1 Emerig. cfa. 3, 
sec. 2, p. 65. The same contraction is given to Art 85 of the Code of Com. ( Pardeutts 
Courn de Droit, (kc, torn. S. n. 78G, p, 287») but this article is more explicit than the ordi- 
nance ; it applies in terms to a deficiency of interest on the return Toyage, " H le charge- 
ment en resiour fCeit pas eompUle." 

f Le Guidon ch. 2, art 16. In commenting upon the article, Cleirac sajs, "Quand let 
assurances se trouvent fnistratoires pour quelque cause que ce soit, Tasseur^ doH suivant 
Tancienne coustume payer demi pour cent A ses assureurs, c'est k dire, demy escu pour 
chaque centaine d'escus asseurez, et a proportion." Vide also Le Guidon, ch ir, art 12, 
2 Emerig. ch. 16, sec. 6, pp. 168, 169 ; 2 Valin, art 37. notwithstandi^ the general testi- 
mony in favor of the' antiquity of the custom, it is remarkable that no mention of it is found 
in tne earliest of the foreign ordinances, that of Barcelona, which in terms directs tb« 
whole premium to be returned in all the cases in which the underwriter is dischaiged from 
the risk. {Ord. Barcelona of 1487, cap. 7. 

X Ord. of Florence, n, 18, (2 Magem 8 ;) Antwerp, art, 14, 16, (2 Mag. 27 ;) Middleburgh 
art. 24, (9 Mag. 75 ;) Rotterdam, (2 Mag. 91 ;) art 58, Amsterdam, art 23, (2 Mag. 136 ;) 
Prussia, art 8, (2 Mag. 188;) Hamburgh, tit 6, art 1 ; Spain, (2 Mag. 84,) art 18, 15, (S 
Mag. 222.) 
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not quite univereal; but it is not probable that, at tlie present day, it 
is generally, or strictly, followed. It is believed that in the majority 
of cases, it is either not insisted on by the underwriters, or is ex- 
cluded by a provision in the policy. In the United States, at least, 
although the rule of law derived from the custom is not wholly abol- 
ished, the custom, as such, can no longer be said to exist. The rates 
of premium upon the usual risks have of late years been so greatly 
reduced that an allowance to the underwriter of one-half per cent., 
merely for his trouble in assuming the risks from which he is released, 
would be justly deemed disproportionate and extravagant. It would 
amount in many cases to one-half, and would seldom fall below one- 
fifth, of the entire premium. It is felt, therefore, by the underwriter 
as well as by the merchant, that its continued exaction would be un- 
just. In Boston, by a provision in the policy, the underwriter is allowed 
to retain only one-tenth of one per cent ; and in New York the insurance 
companies, for several years past, have practically relinquished their 
claim to any deduction whatever. I am unable to state whether any 
exact rule is followed in the other maritime cities of the Union ; but 
it may be safely affirmed, that in all the full deduction of one-half 
per cent, is very seldom allowed or claimed. 

We are told that in England the underwriters at Lloyd's still retain 
the usage ;* but as the rates of premium have been greatly disminish- 
ed in England, as well as in the United States, it is probable that al- 
though tlie right to claim the deduction still exists, it is greately mo- 
derated in its actual exercise. It is probably not insisted upon, in its 
full extent, unless the risks, as extraordinary in their nature or dura- 
tion, are covered by an extraordinary premium, and in similar cases 
it is possible that the full deduction would still be made even in the 
United States. It certainly would be, when war risks are assumed. 
The usage, in New York, as superseding the general rule, has grown 
up in a time of peace, and it is to insurances against peace risks that 
its application has hitherto been confined. Hence, it could not be 
justly considered as binding upon the underwriters in a time of war. 

The propriety of allowing the underwriter to make the deduction 
which ancient usage has sanctioned, has been placed by diflferent ju- 
rists upon diiFerent grounds. It is considered by some, in the light 
of a penalty on the assured, for his non-execution of the contract ; by 
others, in that of an indemnity to the underwriter, a compensation to 
him for his care and trouble in negotiating the contract, valuing the 
risks and consenting to assume mem ;f but neither view seems ex- 
actly just. The deduction exceeds the limits of a just compensa- 
tion, and, as a penalty, it must be wholly rejected, since the assured, 



• Steven? on Average, (PhiL edL), 191 ; 2 Arnold 1288. 

f Le Guidon, ch. 2, art 16 ; Pothier, n. 177 ; 2 Emtrig. 169 ; Marsh, 088 ; Arnold, 1238. 
The reason given by Mr. Marshall which Mr. Arnauld adopts cannot be the true ground of 
the rule as general, since it is only applicable when the voyage is broken up by the volon- 
tary act of Sie assured. 
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in breaking np a voyage, or relinquishing its further prosecution, is 
merely exercising a ri^t that the law gives, and which, in the in- 
terests of commerce, he ought to possess. 

In the opinion of Pothier the deduction of one-half per cent, is only 
to be allowed, when the non-inception of the risks is owing to the 
acts or negligence of the assured. When it is plainly the resmt of ir- 
resistible force or inevitable accident, the return of premium, in his 
judgment, ought to be entire ; but Emerigon rejects this distinction, 
and contends that where the policy is not rendered void by the mis- 
conduct of the underwriter, he is entitled to make the usual deduction 
in all the cases in which a return of premium is due, with the 
single exception of that in which one-third of an entire premium 
is returnable, upon the ground, that the risk of a return voyage was 
not commenced. This is also tiie opinion of later jurists, and is that 
which the temis of the Code de Commerce appear to have sanctioned.* 
Mr. Stevens in his valuable work on average seems disposed to adopt 
the distinction suggested by Pothier ;t but however reasonable it may 
be thought, I can nnd no evidence that in England or the United 
States it has ever been followed in practice. 



WULilTAKER'S PRACTICE. 

SECOND EDinON. 

Pbacticb and Pleading under the Code, with appendix of forms, and 
TEXT of Code and Rules. By Henky WmrrAKEB. Second Edition, 
in two volumes. New York : Printed for the author, and sold by 
the principal Law Booksellers throughout the State. 1854. 

The first edition of this valuable, and as it seems to us, only reliable 
work, has, as our readers are aware, been some time out of print, we 
are therefore pleased to see this second edition make its appearance. 

The present edition will be found to have been preparea with great 
care, and reflects great credit on its learned author ; of the manner in 
which it has been arranged the author observes : 

** With a Tiew to the greater convemence of reference the text has been annQged' 
throughout in sections continuously numbered, each section containing a specific subject 
and these sections again subdivided into dependent titles : additions hare also been made 
to the appendix of forms vith a view to their greater completeness and ability.** 

A great portion of the work appears also to be re-written, and all 
the authonties since the passage of the Code to the time of going 
to press are cited in support of the propositions advanced in the 
woA:. 

We heartily recommend it to the profession, and doubt not but the 
work will be very extensively sold. 

• Pothier, n. 17Y, US; Emerigon nt sup.; Bowlay Paty^jsar EmerigoDi Tome 2, p. SOS 
Code de Com. Art, 868, 859. 
t Bi€mu on Average, (Phil ed,) p. lOL 
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CASES REPORTED 

ISr THIS VOLUME. 
[For Lidez to the Principal Matters, see p. t.] 



ADDITIONAL ALLOWANCE. 

A plaintiff in a foredoeure suit is entitled to 
an allowance in addition to his ordinary 
costs, although a tender may have been 
made before judgment, of the amount due 
on the mortgage with interest and costs 
to the time of making the tender. The 
Keto York Fire Ineurance Co, agt Burrell 
and o'n. 252 

ADMntALTY. 

Where a contract is made to tow at the risk 
of the master and owners of the yessel 
towed, the tug is responsible for the exer- 
cise only of ordinary skill and diligence, 
that is she is liable for any negligence. 
The Princeton Steam Tug. 5 

The ship Warren had lost her rudder, bow- 
8prit» foretop-eaUant-mast, main*topgal- 
lant-mast, and had rigged temporary sub- 
stitutes. A pilot took charge of her ^0 
miles outside Sandy Ebok, baring E.S.K., 
and navigated her to within 16 miles of 
the Hook, when a steamboat took her in 
tow. The ship had on board some sixty 
passengers. 

ES^Thai the pilot was entitled to $100 
over and abore the regular offshore pilot- 
a^e, on account of superadded responsi- 
bility, hazard and risk, resulting from the 
disabled condition of the vesseL 27u $hip 
Warren. 267 

Bee Collision. 

ASSIGNMENT. 

lEffect of assignment— jurisdiction of the Su- 
rior Court. Auehinclou agt. J^ott, 119 
See FaAonuLfiVT AssiomiiaiT. 



BOND TO THE SHERIFF. 

Where a bond is executed to a sheriff by a 
deputy, and a third person as surety for 
the deputy, in an action by Ihe sheriff 
agamst such surety, to recoyer the amount 
which the sheriff nas been compelled, by 
judgment, to ^y for defaults of the de- 
puty, covered hy the condition Qf the bond, 
the record of the judfi;ment against the 
sheriff is prima-facie evidence in the action 
against such surety of the deputy's de- 
fault, on its being proved that tne deputy 
had notice o^ and an opportunity to de- 
fend the suit against the sheriff, although 
the surety himself had no notice of it: 
Where the alleged negligence was in not 
levying an execution when the debtor had 
property to satisfy it, proof that the exe- 
cution was committed to the deputy, a 
recovery against the sheriff, and notice to 
the deputy of a suit against the sheriff, and 
payment by the sheriff of the judgment so 
recovered, primafaeie entitle him to re- 
cover against the deputy's surety : 

The reasonable expenses of the sheriff in de- 
fending the suit against himself are also 
recoverable. 

A bond conditioned to indemni^r the sheriff 
against all damages, costs, ana charges to 
be imposed upon or demandable of the 
sheriff in consequence of the deputy's de- 
faults, is an agreement to indemnify a^^nst 
a legal liabUitg, WeUervelt v. SmWL 78 

CARRIER. 

Under a bill of lading from a foreign port to 
that of New Tork, the consignee being 
re^rded as the owner of the freight, 

Heli that the carrier was not bound to un- 
lade at a place selected by the consigneei 
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Tliat when the carrier selects the place it 
must be good, safe and proper. 

That unlading there, with notice to the con- 
signee, would be equivalent to a personal 
delivery. 

Where the carrier had selected a '^ spile 
dock" for unlading a consignment of iron, 
and, after landing a portion, was apprised 
that the dock could not, with safety, be 
burdened with more, and, notwithstanding 
a large quantity was superadded and the 
dock gave way, 

Held, that the carrier was liable for all the 
iron lost Tlie Bark Majeutie, 100 

CHECK. 

The action was against the defendant, as en- 
dorser of a check payable at a bank in 
Connecticut on a day subsequent to its 
date, which was presented for payment on 
that day, and due notice of its dishonor 
given to the defendant. It was proved on 
the trial that it was the usage of all the 
banks in Connecticut not to allow days of 

g'ace upon checks on time, and that by the 
ws of Connecticut the allowance of grace 
is governed by usage. 
Held^ that evidence of the usage and of the 
law of Connecticut was properly admitted, 
and established conclusively Uie right of 
the plaiilliff to recover. Bower et al, agt 
Nevxll and oV«. 281 

COLLISION. 

In cases of collision between steamboats, the 
one being properly officered and manned 
and the otner not, where there is doubt 
on the evidence, such doubt is construed 
against the vessel not properly officered 
and manned, where it appears that her 
engine was not reversed until upon the 
pomt of collision. 

Such presumption of negligence must be ex- 
plained by satisfactory testimony — and 
where the evidence as to the course of the 
two vessels, the moment before the colli- 
sion, was balanced, the Court referred to 
and was governed by the evidence of a 
disinterested bystander looking upon the 
occurrence. 

Steamboats meeting each other in parallel 
courses and going in opposite directions 
must each ti^e the right, passing each 
other's larboard sides. TJie Steamboat 
Washington, 163 

A steamboat having a vessel under canvass 
in full view is held " prima-faeie*^ respon- 
sible for steering dear of her. 

Under the circumstances, held that a steam- 
boat was wrong in persisting in her course, 
under the expectation that the sailing ves- 
sel would change hers ; the latter not hav- 
ing given any indication of her intending 



to do so, up to the last moment. Ths 
Steamboat Empire State. 259 

Held, that where a steamboat exculpated 
herself from all fault in a .collision with 
a vessel under canvass, and it appeared 
that Uie collision Iiad been caused entirely 
by a want of prudence and good seaman- 
ship on the part of the sailing vessel, the 
latter had no right to claim damages. Tike 
Steamboat Isaac Newton, 299 

Held, that where a steamer is chartered for 
a voyage and becomes in distress for fuel, 
that the master assent to a supply pro- 
cured by the purser, who was only agent 
for the charterers, binds the vessel, not- 
withstanding the party prescrilung the 
supplies was informed of the charter. The 
Steam Propeller, City of New York, 800 
See Admibaltt. 

CONTRACT. 

Consideration — ^pleading— demurrer. Rider 
and an*r, agt Pond, 278 

COSTS. 

A plaintiff cannot be required to file security 
for costs, if permitted to prosecute in forma 
pauperis; nor permitted so to prosecute, 
if required to file such security. Ftor- 
enee, by his Guardian, dte^ agt Bulkley, 
adn^r. 28 

Notwithstanding the limitation implied in the 
title « Of Civil Actions" prefixed to Part 
II of the Code, those provisions of that 
part of the Code which related to costs 
upon appeals, are applicable to appeids in 
special proceedings, as well as to those 
taken in civil actions, strictly so called. 
The People, ex relat, Davis v. Sturte- 
vant, 86 

COUNTERCLAIM. 

A discontinuaace by a plaintiff of an action 
on payment of costs, will not be permitted 
as a matter of conrse where a counterclaim 
is pleaded. Cockle agt. Underwood. 28S 

DEATH CAUSED BY WILFUL ACT, 
OR BY NEGLECT OF DEFENDANT. 

A complaint under the Statute of 184Y, 
which gives an action to the personal re- 
presentatives of a deceased person, whose 
death was caused by the wilful act, or by 
the neglect of the defendants, must aver 
that the deceased left a widow, or next of 
kin, who sustained a pecuniary loss from 
his death. Such an action is properly 
brought in the name of the executor ot 
administrator of the deceased. St^ord, 
adnCr, <tc., of Safford, agt Drew and an- 
other, IfiO 
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DEMURRER. 

Ib «n action to recover a daim or demand 
which E. Z. had against defendants, and 
which had been sold and assigned to the 
phiiBtiff, the complaint stated that the de- 
fendants, on the 28th February, 1852, were 
justly indebted to Z. in the sum of $7,964.86 
with interest thereon, for moneys, notes 
and effects before that time had and re- 
«eiTed to and for the use of Z, the parti- 
culars of which will appear on reference to 
the annexed account, which is true, and 
forms part of the complaint That being 
indebted he became liaole to pay it to Z, 
or his assigns, when thereunto requested, 
and being so liable, they, as plaintiff is in- 
formed and believes, promised to pay it to 
faim. 

The complaint also avers assignment of the 
debt to plaintiff in trust, and that he has a 
right as owner to the debt or demand, and 
prays judgment for the amount of it The 
tbllowmg is one of the items referred to in 
the account : 

•"1851. Sept 11. — ^The notes received from 
Mercantile Ins. Co. for loss of steamer 
Union, $10,164 24." 

Beldy on demurrer, that the complaint did 
not contain a plain and condse statement 
of the facts constituting the cause of ac- 
iioB and judgment on demurrer with liber- 
ty to amend on payment of costs Lienan 
-agt Lincoln ana an*r. 2d 

It is not a necessarj averment in the com- 
plaint that plaintiffs are a body corporate. 

As a general rule, it is unnecessary to aver 
anything in the complaint that is not re- 

r' red to be proved. The Union Mutual 
Co. agt Otgend and anW, 86 

B€$ Inbolvsnt's Disohabob. 

DEVISR 

Widow's dower— electioii — parties to e«iit 

for the foreclosure of mortgages — effect of 

master^s deed. Zetm, r^ap., agt Smiih, 

appell. 198 

DIVORCE. 

Ib a suit for divorce, a wile may appear by any 
next friend whom the court may appoint 
on her application, without giving security 
for coeta. Thoma* agt Thomat, 274 

EVIDENCE. 

Under a libel agamst the vessel aa forfeited 
for removing timber from public lands in 
Florida in violation of a statute of the Uni- 
ted States. 

Held, That the forfeiture could not be en- 
forced, except upon averment in the libel, 
and proof that the acts charged as a pub- 
lic offence were done by the master of the 
Teasel wllfuHy, or with Icnowledge of their 
fiolpabiiitf. 



I That the confessions of the consignee of the 
vessel of his knowledge in the premises are 
not admis:}ible to charge the offeoce on the 
owner or mate of the vessel 
That if such proofs could be received, it was 
! less doubtful upon the evidence whether 
I the portions of land upon which the timber 
. was cut, at the time belonged to the Uni- 
ted States, and if they did so, whether the 
consignee cut or removed the same there- 
I upon, or acquired it knowing that fact Tlie 
i schooner Cherokee. S3 

I It is a general rule that evidence should con- 
sist of facts and not opinions. 
There are two distinct classes of cases in 
which the opinions of witnesses may be 
received, viz. : 

1. Cases involving questions of science or 
skill, or relating to some art or trade, in 
which experts or persons instructed in the 
particular science or art, and they alone, 
are permitted to give opinions. 

2. Cases in which it is impK)S8ible in language 
adequately to describe some object or scene 
material to the issue which has previously 
been presented to the personal observation 
of the witness. 

In cases where opinions are proper, all means 
of enlightening the jury by facts should be 
exhausted beK>re resorting to opinions ; and 
where the testimony musi necesai'Uy con- 
sist of mingled fact and opinion, the facts 
should, as far practicable, be separately 
given, so as to reduce the matter of opin- 
ion which the testimony may contain, to the 
least possible quantity. 

The opinions of witnesses may be received 
upon questions of damages, as well as upon 
questions of value, when from the former all 
idea of the legal rule or measure of damageB 
is excluded. 

Where, therefore, upon the appraisal of lands 
by commissioners under the General Rail- 
road Act a witness was asked : 

1. What in his opinion would be the injury to 
a portion of the appellants farm occasioned 
by the construction of the proposed road t 
and 

2. What would be the diminution in value of 
another portion produced by the same 
means? 

Which questions were objected to and exclu- 
ded by the commissioners. It was held, on 
appeal, that both questions were proper, 
and a new appraisal was ordered. The 
Rochester ana Syracuse Railroad Company^ 
resp's, agt Rudlong, appeU 46 

Where an agent employs another person to 
sell a note for him, and such person effect- 
ing a sale makes statements to the purcha- 
ser as to the character of the note, and the 
sale is subse<]|uently ratified by the princi- 
pal by receiving the proceeds, such state- 
ment may be given in evidence as part of 
the transaction attending the sale. 

Whether declaratiana mads bj a lab-igent 
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under Budi circumstances are to bave the 
effect of an estoppel, in the same manner 
as if made bj the principal — Qucere, An- 
derson T. Broad and or* 8, 18*7 

EXAMINATION OF DEFENDANT. 

See Psactzox. 

EXECUTION. 

A Sheriff holding several executions against 
the same debtor, received at different times, 
cannot be reqnired to treat those first re- 
ceived as dormant, merely because the 
plainti£& therein gave to the ahcriff a writ- 
ten consent that he might adjourn a sale 
under them, for forty-seven days after their 
return day, there being no agreement giv- 
ing to the debtor a delay, or the use or be- 
nefit of the property in the meantime. 

A plaintiff in a junior execution, cannot sus- 
tain an action for falsely returning it, ntdla 
bonOf by merely provmg that a ludnnent 
on which an older execution issued was 
confessed with intent to defraud creditors, 
that the sheriff was so notified, and was 
also notified that the proceeds of the pro- 
perty would be claimed on the junior exe- 
cution 

The sheriff is not bound to try the question of 
fraud, nor to decide at his peril which of 
the two creditors should have the prefer- 
ence, so long as he acts indifferently between 
the parties, and does not lend himself to ei- 
ther. If a sheriff has notice of incontrover- 
tible facts, which would render it fraudu- 
lent, he is bound to treat it as fraudulent 

The sheriff cannot defend an action for falsely 
returning ntdla bona, by proof of a prior 
execution falsely i eturned, nulla l>ona. He 
can justify, under a prior execution, only 
by showing it executed, and the proceeds 
applied upon it, or by showing it unreturn- 
ed, and the existing power as well as a 
subsisting duty to apply the proceeds upon 
it. Paton andoWSf appelVs^ i^ WeUtrvtit, 
resp. 7 

Six Y KNDoa and PuaoHisxR. 

FRAUDTJLENT ASSIGNMENT. 

A general creditor cannot maintain an ac- 
tion to set aside an assignment as fraudu- 
lent and void as affainst creditors. The rule 
that such an action can only be brought 
by a judgment creditor, has not been al- 
tered by the Code. — Newstadt and anW 
agL Joel, impleaded, &e. 148 

An assignment for the benefit of creditors 
gave an authority to the assignee to sell the 
property assi^ed " upon such terms and 
conditions as m his judgment may appear 
** best, and most for the interest of the 
parties concerned." 

EM, that these words, by a necessary im- 



plication, gave a discreiioDary power io 
the assignee to sell upon credit, and there- 
fore, according to the judgment of tiba 
Court of AppeiEds in NickoUon t. LeimU^ 
rendered the assignment^ upon its fiM9e^ 
fi-auduleut and void. — Schufeldt, re^r, agt 
Abemeihy, \*i% 

When in an assignment for the benefit of cre- 
ditors the trust was, among other things, 
" as soon as reasonably practicable, w&h 
due regard to the rightful mterest of all 
parties concerned, to convert into money 
by sales, either public or private, or by 
collection, as the case may require, or aa 
may, in the judgment oi the aaaignfy*^ 
his successors and representativeB, be fior 
the best advantage, all the real and perso- 
nal property,'* <ka, and to apply the pro- 
ceeoB, ic^ as directed in the assignmeoi. 

Held, that such assignment was valid aad 
not made with the intent either to delay 
or to defraud the creditors of the aasigDor, 
or to secure a benefit to himself at their 
expense.— ^</A>w» agt Partridge and an'r, 

Sl» 

FREE BANKING LAW. 

The Free Banks have authority to diaooant 
or to buy at a discount the bonds, notes, or 
other evidences of the puUic debt of a 
State, as well as of the private debt of in- 
dividuals or corporations. 

They are not forbidden from givinff their en- 
gagements on time, provided bu£ engage- 
ments are not adapted, nor intended, to 
circulate as money. 

They are not bodies corporate within the 
meaning of the Constitution or the Gteneral 
TWtking Law. 

Nor are they subject to penal regolatioDfl in- 
volving forfeiture or imprisozunent, enacted 
in reference to corporations proper. — Trth 
ey V. Talmage, President of the North 
American Trust and Banking Oo. SOS 

FUGITIVE SLAVE LAW. 

Meld, that a commissioner acting under the 
act of Sept 18, 1860, 9 of Stat at large^ 
462, (known as the Fugitive Shive Law,) 
is in no legal sense a magistrate inferior to 
the Circuit Court 

That the Court in app(unting the Oommia- 
sioners under the act acquires no super* 
visory authority over his or their proceed- 
ings. 

That the Commissioner is not eveD an ofiloar 
of the Court 

That no express authority is given to tlyo 
United States to issue a writ of certioraH 
•^that it is implied under Hm power to ia- 
sue other writs necessary for the exercise 
of the jurisdiction. 

That the writ can only be awarded as mo* 
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. iliary to the ezerdse of a jndiciiil authori- 
ty oyer the case to which it i& applied. 
That no act of Oongress has delegated to 
the Oircnit Oourts power to issue the writ 
in the present case, and the Oourt conld 
not grant Ihe same if the case would hay e 
authorised it at common law. — In the mai- 
ter of John Von Orden, a Fugitive Slave, 

162. 

HABEAS OORPITS. 

Under the treaty between Great Britain and 
the Huited States, of 1842, for the recipro- 
cal rendition of fugitive criminals, the Act 
of Oongress, passed August 12th, 1846, 
and the opinion in the case of Kane, 14 
Howard, 146. 

ffeldf that the reauisition had been properly 
made through uie executiye of the united 

That the documentary evidence, before the 
United States Oommissioner, of the pri- 
soner haying committed the offence charged 
was sufficient, both in form and substance, 
to warrant the Oonmiissioner's commitment 
of the fugitive for extradition.— /n the 
matter of Alexander EeUbronn. 66 

HUSBAIO) Am) WIFE. 

Under the Statute of July 18th, 1868, relar 

ting to suits against husoand and wife for 

* the debts of the wife before marriage, the 

judgment should be special, pursuing the 

language of the Statute. 

Where a marriage took {dace after the Sta- 
tute of 1848, depriving the husband of the 
ri|^t of acc[uirii^ the property of the wife, 
and the suit was Drought after the Statute 
of 1868, upon a debt contracted in 1862, 
the husband was held exempted from lia- 
l»lity for such debts contracted by the wife 
before mamage, uid before the Statute of 
1868. 

ffeldt that the creditor acquired no such 
vested right in a contingent liability of a 
future husband, when the debt was con- 
tracted so as to render the Statute of 1863 
inoperative. Fbote agst Morrie and wife, 61 

mjuKonoN. 

Under the ordinances of 1849, proposals de- 
fective in substance ought to be rejected ; 
and the award of the contract made to the 
next lowest bidder whose proposal is per- 
fect 

The amendment permitted should be strictly 
of matters of form. 

A proposal agned hyO,& Oo., is a defect in 
substance. And particularly a proposal 
accompanied with the consent of a single 
surety is substantially defective, and inca- 
pable of amendment 



The Corporation cannot interfere in any 
given case, and render valid what, under 
Uie ordinances, is invalid. Their supervi- 
sory power can only be exercised by dis* 
continuing the work altogether, and oy re> 
fusing an appropriation. 

The remedy of a party to whom a contract 
diould have been awarded is by- an action 
for^damages, not by an injunction against 
performance of the work by another. jRust 
and others^ against The Mai/or^ Aldermen, 
etc., of New York Oittf, and others, 88 

A Court of Equity has no power to restrain 
by injunction the publication of the pro- 
ceedings or evidence in another action, 
whether pending in the same or any other 
court Wood against Marvine, 219 

INSOLVENTS DISCHARGE 

Demurrer to answer — ^validity of insolvenfa 
discharge where it is obtained in another 
State, &., Ac Ruueil and others, against 
Harding, 216 

INSURANCE 

Where the insurance is upon articles included 
within the usual memorandum in the 
policy, an actual destruction in specie of 
all the articles so insured must take place 
in order to entitle the insured to recover 
for a total loss. 

Held, that the now prevailing rule in [ 
land, as settled in the case of Eoux vs. 
vador, is inconsistent with the rule of law 
recognized in this State ; and the early de- 
cisions of the courts of this State re-af- 
firmed. 

Where the insurance was upon hides, and a 
large majority of them were destroyed by 

Sutrefaction consequent upon their being 
amaged by sea water, but a portion of 
them remained in specie and were sold in 
a port of necessity as damaged hides, held 
that the insured could not recover for a 
total loss. Depeyster and an^r, agiunst 
2 he Sun Mutual Ins. Co, 76 

A clause in the terms of insurance annexed 
to a policy against fire, declared that 
"camphene, do, when used in stores or 
warehouses as a lip;ht, subjects the goods 
therein to an additional charge of 10a per 
$100, and premium for sudi use mwt be 
endorsed in writing upon the policy." 

ffeldf That these wordis were not a conditional 
prohibition of the use of eamph^ne, but 
merely exempted the insurers from any 
liability for a loss resulting from such use, 
unless the additional charge had been paid, 
theycreated an exception, not a warranty. 

EeldtTherehre, that as there was no evi- 
dence that the loss resulted from the use 
of camphene, and there being no other de- 
fence tnon a fraud of the supposed war- 
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rantv, tlie plaiDtlff was eotitled to judg- 
ment West/all against The Hudtan liiver 
Fire Insurance Co. 210, 

A Bole cestui que trusty who, as such, will be 
entitled to the whole or a definite portion 
of the amount, for the recovery of which 
the action is brought, is not a competent 
witness for the plaintiff. 

The construction and effect of a policy insu- 
rance made by a company incorporated in 
Connecticut, are governed by the law of 
that State. 

A wager policy is a valid contract at common 
law, and it must be presumed, until the 
the contrary is shown, that it is so by the 
law of Connecticut 

An assignment or other instrument in wri- 
ting to which there is no subscribing wit- 
. ness when it comes from the possession of 
the person entitled to its custody, may be 
read in evidence, upon proof of its being 
genuine, without proof of its actual exe- 
cution at the time of its date ; this, when 
DO circumstances of suspicion are shown, 
will be presumed. 

The assignee of a policy of insurance upon 
life, in trust for the wife of the assured, 
upon his death, may maintain an action for 
the recovery of the stun insured in his own 
name as trustee of an express trust 
Neither the wife nor the personal represen- 
tatives of the deceased are necessary 
parties. 

The assignee for value of a policy of insur- 
xmce effected by the assignor, upon his 
own life, is entitled, upon the death of the 
assignor, to recover the whole sum insured, 
without reference to the consideration paid 
by him for the assignment 

Every policy of insurance upon life is valued, 
that IS, the interest meant to be covered 
is valued at the sum insured. Judgment 
for plaintiff St, John against The Mutual 
Ins, Co. 266 

A mutual Insurance Company, incorporated 
under the Act of the loth of April, 1849, 
is taxable upon the amount oi premium 
notes taken on advance, as beiuf part of 
its capital The Neva York City Insurance 
Co. against The Mayor y Aldermen^ cfcc, of 
New York, 280 

JUDGMENT. 

Hie mere fact that a judgment confessed, is 
confessed to secure as well a debt owing 
to a creditor other than the plaintiff as one 
owing the latter, does not render it frau- 
dulent and void as against creditors. 
Paton and others, appels,, agt Westervelt, 
resp. 7 

A juugment entered after the 1st of July, 
1848, on a bond and warrant of attorney, 
executed before the Code took effect, m 
the name of the assignee of the bond and 



warrant, is irregular and void where the 
warrant contains no authority to enter it 
in the name of the assignee. 

Where such bond and warrant is assigned, 
section 882, 383, 384, and 424 of the Code 
has no relation to the matter, and the as- 
signee's remedy is on tlie bond. 

To authorize the entry of judgment on a bond 
and warrant of attorney, under the old 
system, or under section 424 of the Code, 
the authority must be found in the war- 
rant to enter it in the form in which it is 
proposed to enter it 

Sembte^ Such authority to enter it must 
clearly appear in the warrant OaJdey agt 
MeCoUer, 91 

See ExEOcnoN. 

MA2n)AMUS. 

The relators made a contract with the cor 
poration of the eit^ of New York, to do 
and perform certain matters and things 
mentioned in the contract. The contra^ 
in accordance with the resolutions of the 
Common Council, was executed by or on 
behalf of the corporation by the City In- 
spector ; and the corporation, by a resolu- 
tion legally adopted, directed the Comp- 
troller to araw nis warrants in favor of 
the relators for the amount of the work 
done under their several sontracts. The 
Comptroller refused to draw the war- 
rants, assigning various reasons. 

On motion for a mandamus, in each case, 
commanding the Comptroller to draw his 
warrant upon the Chamberlain of the cor- 
poration for the amounts claimed by the 
relators. Held^ that the Comptroller of 
the ci^ of New York was a subordinate 
administrative officer, and, as such, had no 
right to question the expediency, policy, 
judidousness or discretion of the legal acts 
of the city government^ and judgment ac- 
cordingly awarded for the relators, and 
peremptory mandamus ordered to issua 
The People^ ex, relat. Reynolds agt Flagg^ 
Comptroller^ dse 42 

MARINE COURT. 

The Marine Court has no jurisdiction to issue 
execution against the oerson, The People^ 
ex. relat., Corlis agt Smith. 286 

The Marine Court in the citj of New York 
has jurisdiction of the actions named in § 
1, chap. 617, of the laws of 1868, only 
where the damages claimed do not exceed 
$600. 

Where such an action, in which the damages 
claimed do not exceed $600 is brought in 
a Court of Record, the plamtiff can recover 
no more costs than he would have been 
entitled to had he brought the action in 
the Marine Court 

But where, in such an actioa brought in s 
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Court of Record, the damnges claimed ex- 
ceed $600, if the plaintiff recover, his right 
to costs will be regulated by the Code. — 
Murray ogL Deffross. 811 

A justice cannot be compelled to make a re- 
turn on an appeal unless the taxed costs 
and the return fee be first paid. 

Where a party has in good faith taken an ap- 
peal and omitted to perfect the same, the 
court can relieve the party on motion by 
permitting him to effect the same. 

The $12 allowance in the Marine Court forms 
part of the costs to be paid on appeal 
Aldrich agt. Ketchum <fr Owen^, 819 



MECHANICS* LIEN LAW. 

The " Act for the better Security of Mechan- 

X ics, Ac," in the cit^ of New Tork, passed 
July 11th, 1861, is appUeable to work 
done after the act took effect, although the 
contract was made before the act was 
passed, and does not in this respect so alter 
or impair the owner's contract as to be 
upon tfuU ground unconstitutional. 

H teems that a payment made before the act 
took effect, though made before it became 

. due — and a set-off then existing — and dam- 
ages for the default of the contractor 
claimed by way of recoupment, arc avail- 
able to the owner as a defence. 

Taking the note of the contractor for the 
amount of the work or materials does not 
deprive the claimant of his right to acquire 
a hen under this statute, and such lien may 
be acquired by filing a notice with tiie 
county clerk before the note is due, al- 
though the lien cannot be enforced until 
the money is payable. 

Where a defendant makes an admission in 
his sworn answer, that admission may be 
taken most strongly against him on the 
trial. And a defendant will not be per- 
mitted to amend his answer on the trial 
by retracting such admission, unless it be 
upon very clear proof that he has been 
misled or deceived, or acted under dear 
mistake. — Miller et al. agt Moore, 63 

In proceedings to foreclose a lien under the 
" Act for the better Security of Mechan- 
ics, Ac,'* passed July 11th, 1861, the court 
has power to add parties, if their presence 
is necessary, to enable the court to do com- 
plete justice. 

A prior lien-holder is not a necessary party, 
unless the plaintiff seeks to impeach or 
set aside his lien, or claims a higher 
equity. 

Where the plaintiff is a sub-contractor, or la- 
borer, or vendor of the contractors, and 
claims for money which he alleges to be 
due to him from the contractors, the latter 
are proper parties to the foreclosure, and 
will oe ordered by the court to be brought 



in, on the defendant's application, upon 
proper notice. 

The application may be made on the appear- 
ance of the parties in court, pursuant to 
the notice to appear, and on due notice 
of an intention to apply for the order, 
without waiting until the issue is joined 
between the owner and the claimant 

The contractors may bo made parties by 
an order of the court, and the service 
thereof with a summons to answer simul 
curn^ <frc., and a copy of the complaint 

Quere. — ^Whether the law would not be un- 
constitutional and void, if its administra- 
tion had not been committed to the court, 
with power to call in the contractors as 
parties, — as a law by which the contract- 
ors' property is taken from them, without 
notice and without " due process of law," 
— Sullivany resp,, agt Becker and Brown, 
app*s, 109 

The claimant under the lien law, before he 
can maintain an action against the owner, 
must show, that payment was due under 
the contract with the owner. 

Where the defendants offered to show, that 
they paid $360 on the contract before the 
lien was put on, and that after such pay- 
ment, which was more than was due by 
the terms of the contract, the contractor 
abandoned the contract ; field that it was 
a complete defence, and that the Justice 
improperly excluded it 

Woodruff, J. — Quere, — How far the mere 
iact that the money earned by the contrac- 
tor has not become payable^ will operate to 
defeat the proceemngs, where the oioner 
himself commences the proceedings by re- 
quiring the claimant to foreclose. — Spauld- 
%ng and oWs agt. King, 186 

TTnder an agreement, by the terms of which 
F. & W. were to erect upon a lot of ground 
then owned by H. a building of a certain 
kind and description, H. agreeing to ad- 
vance to F. & W. the sum of $1,800 to- 
wards the erection of the building, upon 
tho enclosure of which H was to convey 
the lot to F. A W. for the sum of $1,700, 
and take from them simultaneously with 
the.delivery of the deed a bond and mort- 
gage to secure the said $1,700. Held^ that 
H. was not the owner of the building with- 
in the meaning of the ** Act for the*bctter 
Security of Mechanics erecting buildings 
in the city of New Tork." Laws of 1880, 
p. 412. 

The case of MeDermot v. Palmer ^ 11 Barbi, 
S. C. R., holdmg the contrary doctrine, 
overruled. — Loonie and oWs, appePs, agt 
Hogan, resp. 226 

NEW TRIAL. 

It is no ground for asking a new trial that ir- 
relevant or incompetent evidence was giv- 
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en by the preyailing party, when no objec- 
tion was made to the eyidence on the tnal, 
(and there ia no]>roof of «urpr»e or fraud,) 
although such improper eyidence may 
have influenced the jury. 

The court may grant a new trial as well 
where the damages are inadequate, as 
where they are excessive, if the case be 
such as clearly to indicate that the jury 
have acted under the influence of paroah- 
ty,bias or peryerted judgment 

Where the plaintiff recovered a judgment in 
an action for the defendant's negligence, 
b}r which the plaintiff was injured and sus- 
tained serious oruises upon lus mouth and 
face, and one of his teeth was broken oS, 
and the jury rendered a verdict for ten dol- 
lars damages only. 

Eeldf that the damages were inadequate, and 
new trial granted on judgment of costs, 
unless the defendant prefers to caruent 
that the verdict be modified by increasing 
the amount to one hundred doUara. — Mieh- 
ards V. Sandfard, 94 

OBTAINTOG GOODS VSBWi FALSE 
PRETENCES. 

Vesting of title in bona fide purchases of 
goods obtained under false pretences. Key- 
9er BgL Harbech and of's, 201 

ORDER FOR EXAMINATION PENDING 
APPEAL IN MARINE COURT. 



8xB PaAcncB. 



PENALTY. 



A contract contained a stipulation that if the 
purchaser should not perform the contract 
he should forfeit and pay $600. Held that 
this was merely a penalty and not in the 
nature of a defeasance, and that there was 
a mutuality in the contract, notwithstand- 
ing this contract Bage agt MUlard, and 
aSr, 67 

PETITION FOR DISCOVERT OP BOOKS 
AND PAPERS. 



SsBP&AonoE. 



PLEADING. 



Injuries sustdned by the tenant, fi*om acts of 
the landlord, not amounting to an eviction, 
cannot be pleaded as raising counter claims 
in an action for rent Jarv%% agt Qun- 
nina. 96 

The place of trial should be clearly stated in 
the complaint An irregularity in omit- 
ting the place of trial in the complaint is 
not cured by reference to the summons. 
Merrell agt Orinnell. 286 

In an action by the holder, against the second 
endorser of a promissory note, a complaint 



which states the making of the note, and 
sets forth a copy of it, and which also states 
that the payee and the second endorser, 
before the maturity, endorsed it, in writing, 
and that before it fell due, the Dkintiff be- 
came and is now the holder ana owner of 
it, is good in substance, without a fomuU 
averment that the second indorser aeliver- 
ed it to the plaintiff The word endorse- 
ment, in conmion acceptation importing a 
delivery, the averment of an actual en- 
dorsement, and possession by the holder 
before maturity, are equivalent to an alle- 
gation that it was endorsed to the plaintiff 
The two averments, are, together, suffi- 
cient, prima facie, to establish that the 
holder has a good title to the note. (Ttm- 
vfold agt Loverty, 816 

PRACTICE. 

Service of summons — ^privilege of non-resi- 
dent witness. Beaver agt RoUnwn, 120 

There is no authority, under the Code or oth- 
erwise, to order the examination of a de- 
fendant in order to enable the plaintiff to 
frame his complaint 

Such practice was unknown in courts proceed- 
ing according to the course of the common 
law. There were cases in chancery in 
which such a discovery was allowed to aid 
in framing a declaration at law. They 
were to discover parties or facts. 

The Code appears to pre-suppose a complaint 
served or prepared in every ease. The 
fEicility of amendment, both as to parties 
and facts, renders the practice, as in chan- 
cery, unnecessary. Koehe and arCr^ agt 
Farran, 121 

It is to be considered as the settled practice 
of the Superior Court, that a party may 
be compelled to produce books and papers 
at the trial, under the 390th section of the 
Code, by a tyhpoema duces tecum, served in 
the usual manner. Held, upon consulta- 
tion with all the judges. 

There is a discretion in the judge to decide 
as to the necessity and extent of the pro- 
duction and inspection called for. 

The 9ubpcena should be as specific as a notice 
nnder the former practice to a party to 
produce documents at the trial Cases 
cited as to such notice. 

It appears that the rule at law in our State 
has been, that notice to produce a paper 
and a perusal of it, does not oblige the 
party calling for it to use it in evidence. 
The English rule is otherwise. 

It seems that no use can be made of docu- 
ments produced under a, tubpcsna by the 
party, unless he is examined as a witness, 
although inspection may not compel the 
party to call him. Stalker and anr, agt 
Oaunt and others. 124 

An application to produce books, ^Ci, under 
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the Code or the Revised Statutes, where 
the case is before a referee, cannot be al- 
lowed, where an affidavit is positive that 
the books contain no item which is not in 
an account rendered, and the account no 
item not in the books. 
Bat where the case is before a referee to take 
an account between parties as to whom the 
right and liability of accounting parties is 
established, (such as partners,) the referee 
may, by order, be empowered to make a 

S;eneraf call for books, <&c., according to the 
brmer chancery practice. The party, in 
such case, is not Ixjund to be satisfied with 
the oath. He may examine the books him- 
aelf, subject to the general rule as to seal- 
ing up portions relating to other matters. 
Hiffgtns agt. Bishop, 127 

A party who is to be examined as a witness 
previous to trial is to be compelled to at 
tend, and is to be examined in the same 
manner as a witness examined condition- 
ally. This is regtdated principally by the 
Revised Statutes. 

A summons, as therein prescribed, appears 
to be the proper mode of procuring the 
attendance under the 891st section of the 
Code. 

Bemhle^ that a subpoena duees tecum may is- 
sue under this section as well as under the 
890th. JatvU a«t Clerk, 129 

A petition for a discovery of books and pa- 
pers should shew the character of the en- 
tries, and how they are material to the 
case ; the nature and extent of the power 
of the Supreme Court before the statute 
of 1880, and afterwards before the Code 
observed upon. 

The proceedings under the statute being still 
in force, are to be governed by the rules 
of the Court of Chancery. 

Generally speaking, discoveir of books, &&, 
should not be allowed where competent 
testimony b easily attainable to the facts 
bv witnesses, much less when it can be 
obtained by l^e examination of the party 
as a witness. Stalker and anW^ agt. 
Gaunt and aiCr, 132 

Production (or a sworn copj; at defendant's 
election) of a book contaming evidence re- 
lating to the alleged agreement, and with 
similar agreements with others, to shew a 
custom. 

Objects of and cases under the rules of 1887 
and 1847 stated, and considered in relation 
to the Code. 

Distinction of cases under the three first of 
such rules, and the last, which is for dis- 
covery proper, and governed by the sta- 
tute. Perry ando^rs, agt. Rtibel, 138 

A judgment was obtained in the Marine 
Court and a transcript filed with the Coun- 
ty Clerk, after which an execution was 
issued and returned unsatisfied. A sup 

^ plementaiT order was then taken out, and 
the defendant appeared and opposed the 



same on two grounds : Isi That he had 
appealed to the General Term of the Ma- 
rine Court, which appeal was undecided ; 
2d. That the plaintiff had instructed the 
sheriff to return the execution immediately, 
as there was no property to levy on. The 
defendant made an affidavit in which he 
stated that he had abundant property to 
satisfy the execution, but was not called 
upon by the sheriff for payment 

Held^ that the supplementary proceedings 
should be staved until the appeal in the 
court below should be disposea of. 

Also, held, that the execution has been im- 
properly issued and returned. Order for 
examination discharged. Ritterhand agt 
Maryatt, 168 

The Court at Special Term has the power to 
enlarge the time for taking an appeal from 
a ju(&ment to the General Term. Seely 
agt Pritchard. 245 

The fact that a plaintiff is permitted to enter 
judgment on a verdict recovered, for the 

Surpose of better securing the recovery, 
oes not deprive a defendant of the right 
to move to set aside the verdict, on a case 
duly made and settled. 

Where a defendant, in an action on contract, 
dies pending the action, and it is continued 
by order of the Court, a^nst his personal 
representatives, the plamtiff will recover 
costs against the estate of the deceased, if 
the verdict be one which would have en- 
titled him to recover costs of such defend- 
ant, had he not died. Benedict agt. Oaffe 
andoWa, 262 

In an action by a firm where one of the part- 
ners died during the pendency of the 
suit, and the practice under the Revised 
Statutes was adopted by making a sugges- 
tion of the fact on the record. Held^ that 
section 121 did not conflict with the pro- 
visions of the Revised Statutes in that 
respect, and that the latter were still in 
force. 

The provisions of the Code apply rather to 
the cases mentioned in the 2d and 8d sec- 
tions of the same chapter in the Revised 
Statutes, and substitute a motion for the 
remedy therein provided by scire facias. 
Taylor and oWs, v. ChwrcK 166. 

PROMISSORY NOTE. 

A judgment by an endorsee against maker 
and endorser, which is paid by the latter, 
who takes back the note, does not merge 
the right of action of the endorser against 
the maker upon it ; nor is the judgment 
res judicata between the two latter. 

C made a note pavable to R or order, R en- 
dorsed to E ana H, who obtained a judg- 
ment on it against the maker and endorser. 
The latter paid the judgment, took back 
the note and transferred it to the defend- 
ant, who set it up against a demand of 
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the maker upon which the plaintifis sued 
as his assignees. Heldt that it was a good 
set-off 
The case of Prest v. Van Aradale, 6 HaUt^ 
194, reviewed but not adopted. Kehey 
and anWf agt. Bradbury, 222 

RAILROAD. 

A judge who has tned a cause without a jury, 
IS not bound to state in his decision all the 
facts of the case, as is necessary in a spe- 
cial verdict 

He fulfils his duty by determining all the is- 
sues which, in his judgment, are mate- 
rial — 

Heldf That the only material issues in the 
case under consideration were, Ist Whe- 
ther the intended railroad in Broadway will 
be a public nuisance ; and 2d, Whether 
the grant of the privilege of constructing 
this railroad was a fraudulent breach of 
trust — 

Heldt That as the plaintifis had failed to 
prove to the satislaction of the Court the 
affirmative of these issues, they must be 
determined in favor of the defendant& 

An ordinance of the Common Council, secur- 
ing to certain persons the privilege of lay- 
ing down a railroad, and of transporting 
passengers thereon, in a public street, is not 
a law, but a grant, whicn, when accepted, 
becomes a contract 

A municipal corporation cannot make a con- 
tract abridging its legislation or discre- 
tionary powers, as defined by its charter. 

The contract, when such would be its effect, 
if construed according to its terms, is not 
valid, until revoked or repealed; but from 
the original defect of power, and a viola- 
tion of the Charter, is void in its origin. 

A municipal corporation has no power to 
create a monopoly ; and every grant of 
an exclusive privilege, from the use of 
which a profit is to be derived, creates a 
monopoly. 

A municipal corporation can neither create 
powers in a joint stock association, nor ex- 
empt it from the ordinary rules by which 
partnerships are governed. 

The Common Council, under the amended 
Charter, cannot make an absolute contract 
for work to be done ; but can only author- 
ize such a contract to be made by the head 
of the proper departmeut 

The mayor of the city has an absolute dis- 
cretion in the choice of the persons to 
whom licenses may be granted, as owners 
of carriages for hire ; and this discretion 
cannot be taken from him by any act of 
the Common Council 

Ileldt That the ordinance of the Common 
Council, which granted to Jacob Sharp 
and others the exclusive privilege of lay- 
ing down and establishing a railroad m 
Broadway, violated on its face all the 



principles above stated, and was, therefore^ 
null and void. 
Judgment, without costs, in favor of plaintiJBi 
and a perpetual injunction. The Attorney 
General of the State of New York and or\ 
against The Mayor ^ dbc.^ of New York And 
oPs, {the Broadway Railroad grantees.) 17 

TRADE MARKS. 

The plaintiff was a manufacturer of steel 
pens which were put up for sale in boxes. 
The boxes containing pens of the first 
quality were labelled No. 803. Those con- 
taining pens of a greatly inferior quality 
were numbered 35. The complaint charged 
that the defendant was in the practice of 
removing the labels from the boxes last 
mentioned, and putting thereon the labela 
numbered 308. 

Held, that this practice of the defendant waa 
a fraud upon the public and upon the plain- 
tiff, and as such was properly restrained 
by an injunction. Gillott, resp., agt Kettle^ 
appel, 814 

VENDOR AND PURCHASER. 

Where the vendor of real estate who cove- 
nanted to sell the fee had only a life estate, 
as tenant by the courtsey, the title in fee 
being in his mfant chilaren, subject to 
such life estate. Held^ that a complete 
performance of the contract could not be 
directed 

It appearing that the state of the title was 
known to the purchaser and his legal ad- 
viser when the contract was made, and 
that they did not stipulate for a partial 
perfonnance of the contract Held, that 
the court would not decree a partial per- 
formance by directing a conveyance by 
the adult defendant of his real estate. 

Held also, that inasmuch as a conveyance by 
their father of his interest would injurious- 
ly affect the interests of the infant defend- 
ants, such conveyance would not be o]> 
dered. 
i The infant defendants were not proper tx 
I necessary parties; and, as to them, the 
complaint was dismissed with costs. 

The purchaser has an equitable lien in the 
vendor's interest for the portion of the 
purchase money already paid, and may 
proceed in the action for its recovery and 
for damages. Bage agt Millard and an- 
other, 67 

When by the express terms of a contract of 
sale, uie title is not to vest in the pur- 
chaser, until the price is paid, the title of 
the vendor is not divested until payment 
made, notwithstanding time for payment 
is given by the contract, and there is a de- 
livery of the propel ty when the contract 
is made. 

A creditor of the purchaser, who levies an 
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oecation against him on the property 
during the term of credit and sells it out 
and oat, is liable to the vendor for its 
ralue, if the purchaser fails to pay "trithin 
the term of credit given by the contract, 
when he sells with notice of the facts. 

A surety in an indenmitjr bond executed to 
the sheriff to protect him against the con- 
reyances of such a levy and sale, and to 
induce him to sell notwithstanding the 
elaim, is also ILible, without evidence of 
any other interference in respect to the 
levy or sale. Herring agt. JI<^oek, 167 

On a complaint for specific performance of a 
contract for sale by auction of real estate, 
it appeared by the evidence, that the clerk 
of tne auctioneer, who was not present at 
the sale, signed a receipt for the deposit 
of ten per cent, required by the terms of 
•ale, in the absence of the auctioneer. 
There beins no other memorandum duly 
•ubscribed, it was held that the statute w^ 
Qot complied with, and the complaint was 
dismissed, but without costs, and the de- 
posit ordered to be returned to the pur- 
chaser. McQuade agt Warrin. 250 

WAIVER 

What is the nature of that which is called in 
law a waiver t 

A waiver is not a contract, nor is it analogous 
^ to a contract It requires no consideration 
to support it 

It bears a strong analogy to a gift Like a 
gift it can only operate in prenntu An 
exeeatory waiver is void, and may be 
retracted at any time before it takes ef- 
fect 

A waiver also bears some analogy to a re- 
lease. Both, when effectual, operate to 
extinguish a right ; and both are void un- 
less Sie right released or waived is ifi ease 
at the time. A bare possibility, or right 
depending upon a contmgency, can neither 
be released or waived. 

An agreement to waive a future right, if 
founded upon a -sufficient consideration, is 
valid as a contract only, and has no effect 
upon the right itself. 

It cannot operate by way of estoppel so 
as to prevent the piurty from assertmg the 
right 

An estoppel in pais \a a rule of evidence, 
and not a mode of enforcing contracts. 

The following clause, therefore, added to a 
promissory note, to wit, " hereby waiving 
the benefit of all and every exemption of 

Eroperty from sale on execution under the 
iws of this State," has no effect as a waiv- 
er, beeause the right upon which it was to 
operate was not in esse at the time ; nor 
does it estop the party from claiming the 



benefit of the exemption as against an exe< 
cution issued upon a judgment obtained 
upon the note to which the clause was ap- 
pended. — Crawford, resp., agt Loekwood 
appL 105 

WILL. 

Where the testator purchased real estate, a 
deed was taken in the name of his wife, 
and a bond given by the testator and wife 
with a mortgage made by the wife upon 
the premises to secure a part of the pur' 
chase money, and the testator died leaving 
the bond unpaid, and having made a will 
by which he appointed his widow execu- 
trix, and she paid off the bond with the 
funds of the estate, and claimed to be cre- 
dited for the same in her account as exe- 
cutrix. 

Held, that she was not entitled to such cre- 
dit 

Parol evidence is not admissible to show that 
at the time of making the bond and mort- 
gage and subsequently thereto the testator 
declared it to be his intention to pay off the 
bond, cancel the mortgage ana give the 
real estate to his wife free from encum- 
brances. 

Where the testator gave directions to his ex- 
ecutor to sell and convert his real and per- 
sonal estate into cash, and out of the pro- 
ceeds to invest $16,000, the interest of 
which was to be paid to his wife during 
her life, and in litre manner to set apart 
$5000 for an adopted daughter, the in- 
terest of which was to be paid to her for 
life, and also to pay out of said proceeds a 
large number of pecuniary legacies, and no 
provision was made in the will that the 
$16,000 for the use of the widow was to 
be in lieu of dower. 

Held, that the legacies for life to the widow 
and adopted duld were general legacies 
and subject to abatement with the other 
general legacies in the will 

Held also, that no time being stated for the 
payment of the interest to the widow and 
adopted daughter, the widow was not en- 
titled to interest until one year from the 
date of letters testamentary, there being 
no express or implied direction in the will 
that tne provision for her was in lieu of 
dower, and the widow having also a spe- 
cial legacy under the will and a right of 
dower in real estate of which the testator 
died seized ; but that the adopted daugh- 
ter was enti/led to interest from the death 
of the testator, he standing in loco parentis, 
and there being no other provision for her 
maintenance.— In the matter of accounting 
Williams, executrix, and Williams, execu- 
tor, d:e., of Williams, 179 
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